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CoreCivic, Inc., a Maryland 
corporation, 

Counter-Claimant, 

v. 

Sylvester Owino and Jonathan Gomez, 
on behalf of themselves, and all others 
similarly situated, 

Counter-Defendants. 
 

 

 
 

Defendant CoreCivic, Inc. submits this Notice of Supplemental Authority in 

support of its Motion for Judgment on the Pleadings (Dkt. 117), and particularly its 

argument that it is not appropriate to challenge personal jurisdiction over the 

nationwide putative class claims in a Rule 12(b) motion to dismiss.  (Dkt. 140 at 7–

9). 

In Molock v. Whole Foods Marketing Group, Inc., No. 18-7162, 2020 WL 

1146733, at *2–3 (D.C. Cir. Mar. 10, 2020), attached as Exhibit A, the United 

States Court of Appeals for the District of Columbia Circuit became the first circuit 

court to address the issue of whether a party may move to dismiss putative class 

claims for lack of personal jurisdiction under Civil Rule 12(b)(2).  Following 

Supreme Court precedent, the D.C. Circuit held that such a Rule 12(b)(2) motion to 

dismiss is premature and invalid because putative class members are not parties to a 

suit until and unless their class claims are certified:  

In Smith v. Bayer Corp., 564 U.S. 299, 131 S.Ct. 2368, 
180 L.Ed.2d 341 (2011), the Supreme Court explained 
that “[i]n general, a party to litigation is one by or against 
whom a lawsuit is brought or one who becomes a party by 
intervention, substitution, or third-party practice.” Id. at 
313, 131 S.Ct. 2368 (internal quotation marks, citations, 
and alterations omitted). … 

Putative class members become parties to an action—and 
thus subject to dismissal—only after class certification. 
See In re Bayshore Ford Trucks Sales, Inc., 471 F.3d 
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1233, 1245 (11th Cir. 2006) (“The granting of class 
certification under Rule 23 authorizes a district court to 
exercise personal jurisdiction over unnamed class 
members who otherwise might be immune to the court's 
power.”). It is class certification that brings unnamed 
class members into the action and triggers due process 
limitations on a court’s exercise of personal jurisdiction 
over their claims. See Gibson v. Chrysler Corp., 261 F.3d 
927, 940 (9th Cir. 2001) (“[A] class action, when filed, 
includes only the claims of the named plaintiff or 
plaintiffs. The claims of unnamed class members are 
added to the action later, when the action is certified as a 
class under Rule 23.”). Any decision purporting to 
dismiss putative class members before that point would be 
purely advisory. Cf. Preiser v. Newkirk, 422 U.S. 395, 
401, 95 S.Ct. 2330, 45 L.Ed.2d 272 (1975) (“[Courts’] 
judgments must resolve a real and substantial controversy 
admitting of specific relief through a decree of a 
conclusive character, as distinguished from an opinion 
advising what the law would be upon a hypothetical state 
of facts.” (internal quotation marks omitted)). 

To be clear, this rule is not peculiar to class actions; 
rather, it is merely a specific application of the more 
general principle that personal jurisdiction entails a court's 
“power over the parties before it.” Lightfoot v. Cendant 
Mortgage Corp., ––– U.S. –––, 137 S. Ct. 553, 562, 196 
L.Ed.2d 493 (2017). Nonparties are, by definition, not 
“parties before [a court].” Id.; see In re Checking Account 
Overdraft Litigation, 780 F.3d 1031, 1037 (11th Cir. 
2015) (“[T]he unnamed putative class members are not 
yet before the court.”). Motions to dismiss nonparties for 
lack of personal jurisdiction are thus premature—not to 
mention “novel and surely erroneous.” Smith, 564 U.S. at 
313, 131 S.Ct. 2368 (internal citations and quotation 
marks omitted). 

Because the class in this case has yet to be certified, 
Whole Foods’ motion to dismiss the putative class 
members is premature. Only after the putative class 
members are added to the action—that is, “when the 
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action is certified as a class under Rule 23,” Gibson, 261 
F.3d at 940—should the district court entertain Whole 
Foods’s [sic] motion to dismiss the nonnamed class 
members. 

Molock, 2020 WL 1146733, at *2–3.  The D.C. Circuit rejected the movant’s 

argument that the putative class claims were before the district court regardless of 

whether they were actually class members: 
 
[P]rior to class certification, the potential class and its 
potential members and their potential claims are just that: 
potentials. Personal jurisdiction need not be established 
over these hypothetical parties and claims because they 
are not “before [the court].” Lightfoot, 137 S. Ct. at 562.  
More to the point, Smith forecloses Whole Foods’ 
argument: putative class members and their claims are 
joined to the action only after the class is certified. 564 
U.S. at 318, 131 S.Ct. 2368.  

Id. at *4.  The D.C. Circuit also rejected the movant’s argument “that personal 

jurisdiction must be ‘addressed as soon as possible,’ even prior to class 

certification,” explaining that, logically, class certification should be decided first: 

The [Supreme] Court explained that where certification 
issues are ‘logically antecedent to the existence of any 
Article III issues, it is appropriate to reach them’—that is, 
the certification issues—‘first.’ [Amchem Prods, Inc. v. 
Windsor, 521 U.S. 591, 612 (1997)]; see also Ortiz v. 
Fibreboard Corp., 527 U.S. 815, 830–31, 119 S.Ct. 2295, 
144 L.Ed.2d 715 (1999) (taking a similar approach).  The 
same logic applies here: whether the putative nonresident 
class members are parties to the action is “logically 
antecedent” to whether the court has authority to exercise 
personal jurisdiction over them. 

 
Id.  
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 Dated:  March 18, 2020   

By s/ Nicholas D. Acedo 
Daniel P. Struck 
dstruck@strucklove.com 
Rachel Love 
rlove@strucklove.com 
Nicholas D. Acedo 
nacedo@strucklove.com 
Ashlee B. Hesman 
ahesman@strucklove.com 
Jacob B. Lee 
jlee@strucklove.com 
STRUCK LOVE BOJANOWSKI & ACEDO, 
PLC 
 
Ethan H. Nelson 
LAW OFFICE OF ETHAN H. NELSON 
ethannelsonesq@gmail.com 
 
Attorneys for Defendant/Counter-
Claimant CoreCivic, Inc. 

  

 
 
3684443.1 
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Footnotes

1 I have often thought that the Supreme Court would have greater impact on the lower courts if its focus was
on the way it decides cases rather than what it decides.

2 The majority also states that an order granting Whole Foods' motion would be “purely advisory,” raising the
specter of an Article III problem. Op. at ––––. But that is a chimera. What is outside the power of federal

courts that lack subject matter jurisdiction is adjudication on the merits. In re Papandreou, 139 F.3d 247,

255 (D.C. Cir. 1998); see Sinochem Int'l Co. v. Malaysia Int'l Shipping Corp., 549 U.S. 422, 431, 127
S.Ct. 1184, 167 L.Ed.2d 15 (2007). A court that dismisses claims or persons for lack of personal jurisdiction

makes no assumption of that sort of law-declaring power, see Papandreou, 139 F.3d at 255; it does the

exact opposite. The majority's citation to Preiser v. Newkirk, 422 U.S. 395, 95 S.Ct. 2330, 45 L.Ed.2d 272

(1975), is appropriately halfhearted because the Court in Preiser was faced with a merits question. See

id. at 400–01, 95 S.Ct. 2330.
3 The majority notes the use of different language in a different part of the motion to dismiss, and reasons that

Whole Foods probably intended the same meaning in the portion at issue. Op. at ––––. One might just as
easily come to the opposite conclusion, and that would certainly be a fairer reading of the motion.

4 Acknowledging that the motion to dismiss is “unconventionally framed,” the majority supports its reading with
language from Whole Foods' opening brief on appeal. Op. at –––– – ––––. That is doubly unfair. Not only
must Whole Foods address an issue for the first time on appeal, but also it is penalized for the imprecise
language it used before the characterization of the motion to dismiss was even at issue. If we are to consult
any of Whole Foods' filings beyond the motion itself here, it should be the reply brief.

5 Two of our sister circuits permit pleading-stage challenges to class allegations on motions that invoke Rule

12(b)(6). See McCrary v. Stifel, Nicolaus & Co., 687 F.3d 1052, 1059 (8th Cir. 2012); John v. Nat'l Sec.
Fire & Cas. Co., 501 F.3d 443, 444–45 (5th Cir. 2007).

6 Smith did not purport to change the principle from Devlin v. Scardelletti, 536 U.S. 1, 122 S.Ct. 2005,

153 L.Ed.2d 27 (2002), that the party status of unnamed class members “may differ based on context.” Id.

at 10, 122 S.Ct. 2005. The more sweeping language in Smith upon which my colleagues repeatedly rely
thus is arguably dictum. This is a minor point, however, since my principal contention is that the party status
of putative class members is irrelevant to whether Whole Foods' motion was premature.

7 See, e.g., Leppert v. Champion Petfoods USA Inc., No. 18 C 4347, 2019 WL 216616 (N.D. Ill. Jan. 16,

2019); Lee v. Branch Banking & Tr. Co., No. 18-21876-Civ-Scola, 2018 WL 5633995 (S.D. Fla. Oct. 31,

2018); Morgan v. U.S. Express, Inc., No. 3:17-cv-00085, 2018 WL 3580775 (W.D. Va. July 25, 2018);
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Becker v. HBN Media, Inc., 314 F. Supp. 3d 1342 (S.D. Fla. 2018); Chavez v. Church & Dwight Co., No.
17 C 1948, 2018 WL 2238191 (N.D. Ill. May 16, 2018) (evaluating Rule 12(b)(6) motion under Rule 12(b)(2));

Tickling Keys, Inc. v. Transamerica Fin. Advisors, Inc., 305 F. Supp. 3d 1342 (M.D. Fla. 2018); Sanchez v.

Launch Tech. Workforce Sols., LLC, 297 F. Supp. 3d 1360 (N.D. Ga. 2018); McDonnell v. Nature's Way

Prods., LLC, No. 16 C 5011, 2017 WL 4864910 (N.D. Ill. Oct. 26, 2017); Fitzhenry-Russell v. Dr. Pepper
Snapple Grp., Inc., No. 17-cv-00564, 2017 WL 4224723 (N.D. Cal. Sept. 22, 2017).
Other courts have considered the issue prior to certification on motions to strike allegations from the

complaint. See, e.g., Jones v. Depuy Synthes Prods., Inc., 330 F.R.D. 298 (N.D. Ala. 2018); Al Haj v.
Pfizer Inc., 338 F. Supp. 3d 815 (N.D. Ill. 2018). Whole Foods understandably invoked Rule 12(b)(2). But
even if another Rule were a better fit, the named plaintiffs never objected to Whole Foods' use of Rule 12(b)
(2), and I see no meaningful difference between the various plausible options in this context.

8 I have always been wary of Holmes's statement that the life of the law has not been logic, but experience. See
Oliver Wendell Holmes, Jr., The Common Law 1 (1881). Experience, as Holmes readily conceded, includes
considerations of policy. Such considerations may be appropriate in the common law and in Congress, but
not in federal courts.

9 For the same reasons, even if the plaintiffs' broad reading of Devlin were correct (i.e., that party status is
the relevant inquiry, one that depends on context), I would conclude that absent class members are parties
for purposes of personal jurisdiction over the defendant. The relevant “context” here is the set of principles
that limits courts from holding defendants liable for out-of-state claims, which is precisely the relief that this
nationwide class action seeks.

10 The Rule requires, inter alia, that there are questions of law or fact common to the class, that the claims
or defenses of the representative parties are typical of the claims or defenses of the class, and that the

representative parties will fairly and adequately protect the interests of the class. See Fed. R. Civ. P. 23(a).
11 See Fed. R. Civ. P. 23(a); id. R. 23(b)(3) (requiring that common questions of law or fact predominate

over questions affecting only individual class members).
12 The Federal Rules of Civil Procedure treat the District of Columbia as a “state.” Fed. R. Civ. P. 81(d)(2). The

District, in turn, generally construes the relevant portions of its long-arm statute to be coextensive with the
limits set by the Due Process Clause of the Fourteenth Amendment. See Forras v. Rauf, 812 F.3d 1102,

1106 (D.C. Cir. 2016); Mouzavires v. Baxter, 434 A.2d 988, 990–91 (D.C. 1981) (en banc) (per curiam).
13 Since the Court made clear in Bristol-Myers that it was merely applying settled law, 137 S. Ct. at 1781,

1783, it is rather puzzling that challenges to class actions on these grounds were not raised until recently.

Bristol-Myers seems to have focused the attention of defendants on the implications of the Court's prior
personal jurisdiction decisions.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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CoreCivic, Inc., a Maryland 
corporation, 

Counter-Claimant, 

v. 

Sylvester Owino and Jonathan 
Gomez, on behalf of themselves, 
and all others similarly situated, 

Counter-
Defendants. 

 

 

 
 

I am a citizen of the United States and am over the age of eighteen years, and 

not a party to the within action.  My business address is Struck Love Bojanowski & 

Acedo, PLC, 3100 West Ray Road, Suite 300, Chandler, AZ 85226.  On March 18, 

2020, I served the following document(s): 
 

DEFENDANT’S NOTICE OF SUPPLEMENTAL AUTHORITY RE: 
MOTION FOR JUDGMENT ON THE PLEADINGS and this CERTIFICATE 

OF SERVICE 
 

 BY MAIL:  by placing the document(s) listed above in a sealed 
envelope with postage thereon fully prepaid, in the United States Mail at 
Phoenix, Arizona addressed as set forth below. 
 

 BY ELECTRONIC SUBMISSION: per Court Order, submitted 
electronically by CM/ECF to be posted to the website and notice given to all 
parties that the document(s) has been served.   

 
LAW OFFICE OF ROBERT L. TEEL 
Robert L. Teel 
1425 Broadway, Mail Code: 20-6690 
Seattle, WA 98122 
Telephone:  (866) 833-5529 
Facsimile:   (855) 609-6911 
Email:  lawoffice@rlteel.com 
Attorney for Plaintiffs 
 
FOLEY & LARDNER LLP 
Nicholas J. Fox 
11988 El Camino Real, Suite 400 
San Diego, CA 92130 
Telephone: (858) 847-6700 
Facsimile: (858) 792-6773 
Email:  nfox@foley.com 
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FOLEY & LARDNER LLP 
Eileen R. Ridley 
Alan R. Ouellette 
555 California Street, Suite 1700 
San Francisco, CA 94104-1520 
Telephone: (415) 434-4484 
Facsimile: (415) 434-4507 
Email: eridley@foley.com 
aouellette@foley.com 
 
FOLEY & LARDNER LLP 
Geoffrey M. Raux 
111 Huntington Avenue 
Boston, MA 02199-07610 
Telephone: (617) 342-4000 
Facsimile: (617) 342-4001 
Email: graux@foley.com 
 
Attorneys for Plaintiffs and the Proposed Class 

 
I declare that I am employed in the office of a member who is admitted pro 

hac vice in this Court at whose direction the service was made.  I declare under 
penalty of perjury that the forgoing is true and correct. 

 
Executed on March 18, 2020, at Chandler, Arizona. 

 
 

s/ Nicholas D. Acedo    
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