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CoreCivic, Inc., a Maryland 
corporation, 

Counter-Claimant, 

v. 

Sylvester Owino and Jonathan Gomez, 
on behalf of themselves, and all others 
similarly situated, 

Counter-Defendants. 
 

 

 
 

The Seventh Circuit’s decision in Mussat v. IQVIA, Inc., No. 19-1204, 2020 

WL 1161166 (7th Cir. Mar. 11, 2020), is persuasive in one respect—it left 

undisturbed the district court’s ruling that a Rule 12(b) motion challenging the 

personal jurisdiction of putative class members is premature.  But it is not 

persuasive, and should not be followed, for its conclusion that the substantive 

holding in Bristol-Myers Squibb Company v. Superior Court, 137 S. Ct. 1773 

(2017), does not extend to nationwide class actions filed in federal court.  A more 

persuasive case is Judge Bencivengo’s recent ruling in Carpenter v. PetSmart, Inc., 

No. 19-CV-1731-CAB-LL, 2020 WL 996947 (S.D. Cal. Mar. 2, 2020), that Bristol-

Myers’s limitation on personal jurisdiction does apply in that circumstance.  The 

Court should adopt her analysis in this case as well. 

1. Mussat is consistent with CoreCivic’s argument, and the D.C. Circuit’s 

holding in Molock v. Whole Foods Marketing Group, Inc., 2020 WL 1146733 (D.C. 

Cir. March 10, 2020), that it is premature to challenge personal jurisdiction over 

putative class members’ claims before the class is certified.  The district court 

rejected the plaintiff’s argument that the defendant had waived any such personal 

jurisdiction challenge by not raising it in its Rule 12(b) motion to dismiss, 

explaining that Rule 12(g)(2) did not apply.  Mussat v. IQVIA Inc., 2018 WL 

5311903, at *2-3 (N.D. Ill. Oct. 26, 2018).  And even if Rule 12(g)(2) did apply, the 

district court stated, it would exercise discretion to excuse the alleged waiver, 
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finding it had “an independent obligation to identify and apply the law correctly,” 

and the plaintiff could still pursue its individual claims.  Id. at *3.  The Seventh 

Circuit did not disturb that ruling on appeal.  Instead, it treated the district court’s 

order granting the defendant’s Rule 12(f) motion to strike the putative class 

definition as an order denying class certification for purposes of an interlocutory 

appeal under Rule 23(f).  Mussat, 2020 WL 1161166, at *1. 

2. Mussat is not persuasive on the merits of CoreCivic’s personal 

jurisdiction challenge. 

a. Mussat did not directly address CoreCivic’s argument that, 

because Congress specified TVPA actions must be brought “in an appropriate 

district court of the United States,” 18 U.S.C. § 1595, Rules 4(k)(1) and (2) confer 

specific jurisdiction in only Tennessee or Maryland, not California.  (Dkt. 140 at 

14.) Specifically, the court did not address whether Rule 4(k)(1) contains a 

territorial limitation on the district court’s exercise of nationwide personal 

jurisdiction after service of a summons or waiver of service, let alone the territorial 

limitations under Rule 4(k)(2) for a claim arising under federal law.1  Mussat, 2020 

WL 1161166, at *5.  These territorial limits protect CoreCivic from this Court’s 

exercise of personal jurisdiction over nationwide claims that arise in 10 different 

states outside California—§ 1595 does not provide for nationwide jurisdiction, 

there are other courts with general jurisdiction, and exercising the court’s coercive 

authority would offend constitutional due-process requirements.  See Fed. R. Civ. 

P. 4(k)(1), (2). 

  b. Although Mussat distinguished Bristol-Myers as a mass-tort 

case involving consolidated individual claims under a different state procedural rule 

than Rule 23, it did not explain why that distinction matters.  See id. at *3-5.  The 
                                                 
1 Coincidentally, Judge Silberman did address this argument in Molock, correctly 
reading Rules 4(k)(1) and 4(k)(2) as continuing territorial limitations on the district 
court’s personal jurisdiction over a non-resident defendant in nationwide class 
actions. Molock, 2020 WL 1146733, at *11-12 (Silberman, J., dissenting). 
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court also did not address CoreCivic’s and Plaintiffs’ dispute over whether Rule 23 

provides adequate due-process protections to a defendant as a substitute for 

constitutional limitations on the district court’s personal jurisdiction.2  Id.  There is 

no meaningful difference between a mass-tort action in state court and a nationwide 

class action in federal court because CoreCivic’s right to constitutional due process 

“does not wax and wane when the complaint is individual or on behalf of a class.”  

(Dkt. 140 at 20, citation omitted.) 

 3. A case more persuasive than Mussat is the recent ruling by Judge 

Bencivengo in Carpenter v. PetSmart, Inc. (attached as Exhibit A). 

a. Whereas Mussat did not meaningfully consider Bristol-Myers’s 

due-process concerns, Judge Bencivengo did.  In Carpenter, Judge Bencivengo 

applied the Supreme Court’s logic and ruled that Bristol-Myers’s limitation on 

specific jurisdiction does apply to nationwide class actions. Like Judge Silberman, 

she concluded that there was no meaningful distinction between class actions and 

mass torts and explained that Rule 23 is a not a proper substitute for the due-

process limitations on a district court’s exercise of personal jurisdiction over a non-

resident defendant in a nationwide class action: 

This Court agrees with … cases finding that Bristol-
Myers Squibb applies in the nationwide class action 
context. That the Supreme Court did not consider whether 
its holding in Bristol-Myers Squibb would apply to class 
actions is hardly supportive of a holding that it does not 
apply to class actions. On the other hand, the rationale for 
the holding in Bristol-Myers Squibb indicates that if and 
when the Supreme Court is presented with the question, it 
will also hold that a state cannot assert specific personal 
jurisdiction over a defendant for the claims of unnamed 
class members that would not be subject to specific 
personal jurisdiction if asserted as individual claims. … 

…. 

 
                                                 
2 Judge Silberman did address this question in Molock and explained why Rule 23 
is not an adequate procedural substitute for nationwide personal jurisdiction. 2020 
WL 1146733, at *10-12 (Silberman, J. dissenting).  
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Courts finding that Bristol-Myers Squibb does not apply 
to nationwide class actions frequently refer to “significant 
procedural differences between class and mass actions” 
that they claim address the due process concerns 
identified in Bristol-Myers Squibb. These courts note, for 
example, that “class actions are subject to the numerosity, 
commonality, typicality, and adequacy requirements of 
Federal Rule of Civil Procedure 23. Those requirements 
act as due process safeguards to ensure fairness.” … 

The Court, however, is not persuaded that the procedural 
requirements for a class action constitute a basis for 
finding that the rationale behind the holding in Bristol-
Myers Squibb does not apply to nationwide class actions 
involving individual claims for which there would not be 
specific personal jurisdiction if those claims were filed 
individually. … [T]he procedural safeguards of Rule 23 
are meant primarily to protect the absent class members 
and create criteria for binding the absent class members to 
whatever settlement or judgment results from a class 
action. … That the creation of the class actions and the 
requirements of Rule 23 are not meant to favor or protect 
defendants is reflected in the fact that defendants almost 
always vigorously oppose class certification. 

Carpenter, 2020 WL 996947, at *5-6 (internal citations omitted). 

 b. Notably, Judge Bencivengo made a threshold ruling that the 

defendant did not waive its personal jurisdiction challenge even though it had stated 

in its answer that it “does not contest personal jurisdiction.”  Id., at *2 n.1.  

Although acknowledging that the answer “could have been more precise,” Judge 

Bencivengo refused to find waiver because the defendant’s contemporaneous Rule 

12(f) motion to strike the nationwide class allegations for lack of personal 

jurisdiction clarified that the answer’s admission referred only to the claims of the 

named plaintiff and the California putative class members.  Id.  This supports 

CoreCivic’s argument that it adequately preserved its jurisdictional challenge. 

CoreCivic’s original answer denied the validity of the putative nationwide class 

claims (Dkt. 44, ¶¶ 5, 10, 13-26), and its Answer to Plaintiffs’ First Amended 

Complaint clarified that it admitted personal jurisdiction over only the Plaintiffs’ 

individual claims and denied personal jurisdiction over the putative nationwide 

class claims (arising outside of California) (Dkt. 70, ¶ 5). 
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Judge Bencivengo’s decision to resolve the jurisdictional issue by way of a 

Rule 12(f) motion to strike class allegations, which she noted was akin to a Rule 

12(b) motion to dismiss, Carpenter, at *2, is not inconsistent with CoreCivic’s 

argument that a challenge to personal jurisdiction over the claims of a putative 

nationwide class is premature prior to class certification.  It appears that the 

plaintiff in Carpenter did not object to the timing of the defendant’s personal 

jurisdiction challenge.  Nonetheless, Judge Bencivengo’s discretionary decision in 

Carpenter to consider the challenge before class certification was not a 

determination that a defendant is required to raise a challenge in a Rule 12 motion. 

 Dated:  March 24, 2020 

By s/ Nicholas D. Acedo. 
Daniel P. Struck 
dstruck@strucklove.com 
Rachel Love 
rlove@strucklove.com 
Nicholas D. Acedo 
nacedo@strucklove.com 
Ashlee B. Hesman 
ahesman@strucklove.com 
Jacob B. Lee 
jlee@strucklove.com 
STRUCK LOVE BOJANOWSKI & ACEDO, 
PLC 
 
Ethan H. Nelson 
LAW OFFICE OF ETHAN H. NELSON 
ethannelsonesq@gmail.com 
 
Attorneys for Defendant/Counter-
Claimant CoreCivic, Inc. 

3685525.1 
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Footnotes

1 Carpenter argues in his opposition that the Court should reject PetSmart’s personal jurisdiction argument as
waived because PetSmart stated in its answer that it “does not contest personal jurisdiction.” [Doc. No. 11 at
3.] Considering that the instant motion was filed at the same time as the answer, the Court is not persuaded.
Although PetSmart’s language possibly could have been more precise, in light of the instant motion, it is
clear that this statement referred to personal jurisdiction over the claims of Carpenter and purchasers of Tiny
Tales Homes in California. Accordingly, the Court does not find any waiver of an argument of lack of personal
jurisdiction over claims based on purchases outside of California.

2 In reality, considering that a class representative rarely appears in court in these sorts of class actions, the
only ones who would be inconvenienced would be Carpenter’s attorneys, who are located in this district.

3 Although the MMWA claim can be maintained here so long as the requirements for CAFA jurisdiction are

satisfied, Wolph v. Acer Am. Corp., No. C 09-01314 JSW, 2009 WL 2969467, at *3 (N.D. Cal. Sept. 14,
2009) (“[B]ecause Plaintiffs allege an alternative basis for jurisdiction under CAFA, the Court has jurisdiction
to adjudicate Plaintiffs’ Magnuson–Moss Act claim.), without CAFA jurisdiction it cannot be asserted on behalf
of a class because there are not over 100 named plaintiffs. See 15 U.S.C. § 2310(d)(3)(c); Pilgrim v. Gen.
Motors Co., No. CV 15-8047-JFW (EX), 2019 WL 5779892, at *6 (C.D. Cal. Oct. 4, 2019) (“In this case, there
are only fifty-seven named Plaintiffs, which is far less than the number required to allege a cognizable MMWA
class action claim. Because Plaintiffs have failed to comply with the requirements of the MMWA, the Court
must dismiss Plaintiffs’ MMWA claim.”).

4 To the extent other district courts have declined to dismiss claims asserted under the laws of states that
do not govern any of the named plaintiffs for lack of standing, the Court respectfully disagrees with these

holdings. For example, in Kutza v. Williams-Sonoma, Inc., No. 18-CV-03534-RS, 2018 WL 5886611, at
*3, n.3 (N.D. Cal. Nov. 9, 2018), the Court rejected the defendant’s argument that named plaintiff lacked
standing to represent a nationwide class under the MMWA and common law, noting that it would “make little
difference as to whether Californian [sic] common law is applied to all the claims, or the common law of each
state is applied instead.” That claims under California law for fraud or breach of implied warranty, or unjust
enrichment may be similar to claims under Arizona (or any other state) law for those common law torts is
largely irrelevant to the issue of Article III standing. Carpenter has standing to assert claims under California
law. Another state’s law might be similar to California law, but that similarity does not result in Carpenter
having standing to sue under the other state’s law as well.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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CoreCivic, Inc., a Maryland 
corporation, 

Counter-Claimant, 

v. 

Sylvester Owino and Jonathan 
Gomez, on behalf of themselves, 
and all others similarly situated, 

Counter-
Defendants. 

 

 

 
 

I am a citizen of the United States and am over the age of eighteen years, and 

not a party to the within action.  My business address is Struck Love Bojanowski & 

Acedo, PLC, 3100 West Ray Road, Suite 300, Chandler, AZ 85226.  On March 24, 

2020, I served the following document(s): 
 

DEFENDANT’S RESPONSE TO PLAINTIFFS’ NOTICE OF 
SUPPLEMENTAL AUTHORITY RE: MUSSAT and this  

CERTIFICATE OF SERVICE 
 

 BY MAIL:  by placing the document(s) listed above in a sealed 
envelope with postage thereon fully prepaid, in the United States Mail at 
Phoenix, Arizona addressed as set forth below. 
 

 BY ELECTRONIC SUBMISSION: per Court Order, submitted 
electronically by CM/ECF to be posted to the website and notice given to all 
parties that the document(s) has been served.   

 
LAW OFFICE OF ROBERT L. TEEL 
Robert L. Teel 
1425 Broadway, Mail Code: 20-6690 
Seattle, WA 98122 
Telephone:  (866) 833-5529 
Facsimile:   (855) 609-6911 
Email:  lawoffice@rlteel.com 
Attorney for Plaintiffs 
 
FOLEY & LARDNER LLP 
Nicholas J. Fox 
11988 El Camino Real, Suite 400 
San Diego, CA 92130 
Telephone: (858) 847-6700 
Facsimile: (858) 792-6773 
Email:  nfox@foley.com 
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FOLEY & LARDNER LLP 
Eileen R. Ridley 
Alan R. Ouellette 
555 California Street, Suite 1700 
San Francisco, CA 94104-1520 
Telephone: (415) 434-4484 
Facsimile: (415) 434-4507 
Email: eridley@foley.com 
aouellette@foley.com 
 
FOLEY & LARDNER LLP 
Geoffrey M. Raux 
111 Huntington Avenue 
Boston, MA 02199-07610 
Telephone: (617) 342-4000 
Facsimile: (617) 342-4001 
Email: graux@foley.com 
 
Attorneys for Plaintiffs and the Proposed Class 

 
I declare that I am employed in the office of a member who is admitted pro 

hac vice in this Court at whose direction the service was made.  I declare under 
penalty of perjury that the forgoing is true and correct. 

 
Executed on March 24, 2020, at Chandler, Arizona. 

 
 

s/ Nicholas D. Acedo    
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