(Program Office Name)

U.S. Department of Homeland Security
(Program Office Address Line 1)
(Program Office Address Line 2)

U.S. Immigration
and Customs
Enforcement

Appendix A: PC Designation Letter

MEMORANDUM FOR (Program Office Name) Employees

FROM: (APO Name)
Accountable Property Officer

SUBJECT: Appointment as Property Custodian

Ref:  (a) Personal Property Operations Handbook
(b) Office of Asset Administration Webpage
(c) Office of Asset Administration SOP No: OAA/PROP 00006

1. In accordance with references (a) and (b), you are hereby appointed as Property Custodian for
all (Program Office Name) property that is under your Custodial Steward Code: (Steward Code
and Group). As Custodian, you will be responsible for the accountability and safeguarding of
accountable property, and accuracy of information recorded in Sunflower.

2. As the Property Custodian, your responsibilities include, but are not limited to: Ensuring that
all computers under your administrative control are encrypted; reviewing all procurement
requests for property; safeguarding sensitive equipment such as laptop computers, blackberries,
and thumb drives; ensuring property is recorded in Sunflower within 5 working days of receiving
the property; ensuring that all property, which no longer meets the operational requirement of
ICE, is reported as excess and disposed of properly; coordinating Reports of Survey for property
lost, stolen, or damaged; coordinating the search for missing property; maintaining property
management files and supporting documentation to support and substantiate the information
recorded in Sunflower including assigning property to users and ensuring user, location, and
accountability for the asset is accurate/up-to-date.

3. A physical inventory of all Personal Property is required every year, in accordance with
references (a) and (b), and upon relief of the custodian. Inventories may be taken more
frequently than required, if deemed necessary by the APO/EAD/AD/Office Manager. I will
designate other staff to conduct periodic physical inventories of property based on guidance from
the ICE Property Management Officer. You will assist as needed in those inventories and
prepare inventory packages for my review and forward to the Headquarters Program Property
Officer.

4. For a more comprehensive list of responsibilities and guidance, refer to references (a) and (b).

Copy to: (HPPM Name)
(Program Office) - HPPM
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(Program Office Name)

U.S. Department of Homeland Security
(Program Office Address Line 1)
(Program Office Address Line 2)

U.S. Immigration
and Customs
Enforcement

Appendix B: HPPM Designation Letter

MEMORANDUM FOR (Program Office Name) Employees

FROM: (APO Name)
Accountable Property Officer

SUBJECT: Appointment as Headquarters Program Property Manager

Ref:  (c) Personal Property Operations Handbook
(d) Office of Asset Administration Webpage

1. In accordance with references (a) and (b), you are hereby appointed as Headquarters Program
Property Manager (HPPM) for all (Program Office Name) property that is under the Parent
Steward Code: (Steward Code and Group). As HPPM, you have oversight for your area of
jurisdiction to ensure an accurate accounting of all program property. Serve as liaisons between
(Program Office Name) and the Office of Asset Administration (OAA) Property Branch, to
coordinate property matters, and are considered the Subject Matter Experts for (Program Office
Name).

2. As the HPPM, your responsibilities include, but are not limited to: Overseeing and
administering property management responsibilities. Ensuring that offices comply with
established deadlines for inventory, recording property transactions, and reporting. Serving as
the first-level of property management support to Property Custodians (PC). Facilitating,
coordinating, and compiling supporting documentation for property transactions upon request.
Verifying the accuracy of supporting documentation before submission to the Property Branch.
Submitting monthly ROS, including negative reports (reporting that there are no ROS) to the
Property Branch. Ensuring that property personnel are aware of and register for required
property management training. Monitoring and managing their Program’s personal property
inventory. Ensuring timely maintenance of property records for transactions including
acquisitions, transfers, and disposals of personal property. Performing quality assurance reviews
of property records. Disseminating property related communications within their program.
Disseminating and reinforcing all communication sent from the Property Branch to Program
Offices.

3. For a more comprehensive list of responsibilities and guidance, refer to references (a) and (b).

Copy to: OAA Property Branch
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From: Contreras, Patrick D
Sent: 2 Oct 2018 23:12:24 +0000

To: _Price, Corey A;Jennings, David W-
-Johnson, Tae D

Cc:

Asher, Nathalie

R;Dainton, Albert
Subject: RE: Montgomery Processing Center (MPC) status

All,

We plan to move 50 cases into MPC tomarrow, with concurrence with OAQ. If all work
out, we should be able to move the the remaining 100 medical cases on Friday.

We are working closely with OAQ on movements to ensure we are following the
contract.

Patrick D. Contreras
Field Office Director (SES)
Houston, Texas

Date: Tuesday, Oct 02, 595

To: Contreras, Patrick D (@ice.dhs.gov>, Price, Corey A

(wice.dhs.gov>, Jennings, @ice.dhs.gov>,
ice.dhs.cov>, Johnson, Tae (@ice.dhs.gov>
(@ice.dhs.gov>,

(@ice.dhs.gov>,
(@ice.dhs.gov>, (@ice.dhs.gov>,
(@ice.dhs.gov>,
(@ice.dhs.gov>, Dainton,

(@ice.dhs.gov>,
(@ice.dhs.gov>, Asher,
(@ice.dhs.gov>

ubject: RE: Montgomery Processing Center (MPC) status

Yes, that is correct. OAQ issued a unilateral mod to obligate the FY 18 funding and to cover the
50 beds we had at the time, at the pay as you go rate of $112.00. We executed the mod
unilaterally because GEO refused to sign and referenced their right to seek future consideration
under the contract.

will be in DC next week and we plan to discuss the startup of operations/GM at that
time. We feel confident that GEO would rather accept the pay as you go, vs requesting that we
pay the full GM knowing that there would be multiple CDRs issued immediately that would
result in deductions of their monthly invoice.
Our primary justification for not being on the hook for the GM despite using the facility, is that
given the current issues at the facility, in our judgement it cannot sufficiently hold more than 50
detainees safely and securely. The 50 detainees is obviously much less than the GM. As the
issues get fixed and we begin to accept more detainees, that leverage will lessen and OAQ will
not be able to contractually support not paying the GM. OAQ expects that in the near future we
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will need to provide GEO the full notice to proceed, which would trigger the responsibility for

the full GM.
OAQ assumes that GEO will be reaching out to the individuals on this email as soon as we insist

on the pay as you go model for the start up at Montgomery. Please let us know if you have any
questions or issues with how we plan to proceed.

Thanks,

CFCm
Detention, Compliance and Removals (DCR) | Unit Chief
DHS | ICE | Office of Acquisition Management (OAQ)
Phone: 202-73 Mobile: 202-345|i}
From: Contreras, Patrick D
Sent: Tuesday, October 2, 2018 9:23 AM
To: Price, Corey A ; Jennings, David W ;
Cc:

; Johnson, Tae D

Asher, Nathalie R

Subject: RE: Montgomery Processing Center (MPC) status
OAQ is fighting for us to pay as we go. These issues have supported us in that endeavor.

- is that correct?

Patrick D. Contreras
Field Office Director (SES)
Houston, Texas

From: Price, Corey A_@jggldhglggp
Date: Tuesday, Oct 02, 2018, 8:20 AM

To: Contreras, Patrick D ice.dhs.gov>, Jennings, David W
@ice.dhs.gov>, @ice.dhs.gov>, Johnson, Tae D

ice.dhs.gov>

@ice.dhs.gov>,
@ice.dhs.gov>, @ice.dhs.gov>,
ice.dhs.gov>, ice.dhs.gov>,
@ice.dhs.gov>, ice.dhs.gov>, Asher, Nathalie R
@ice.dhs.gov>
Subject: RE: Montgomery Processing Center (MPC) status

Given the below issues, are we still on the hook to pay for the GM now?

ice.dhs.gov>

From: Contreras, Patrick D
Date: Monday, Oct 01, 2018, 6:14 PM

To: Jennings, David W—Mdhs.ggz
ice.dhs.gov>, Johnson, Tae D ice.dhs.gov>, Price, Corey A
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From:

Sent: 6 Jun 2018 13:09:12 +0000
To:
Subject: FW: VWP tasking

, this must be the tasker you mentioned yesterday. | am updating the pending litigation
escriptions in anticipation...
-, ECU should add CALD on here if not already...

|Associate Legal Advisor

District Court Litigation Division
Office of the Principal Legal Advisor

U.S. Immigration & Customs Enforcement
202-73 (desk) | 202-875JJ (cem)

Attorney/Client Privilege ***Attorney Work Product

This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is not for
release, review, retransmission, dissemination or use by anyone other than the intended recipient. Please notify the sender if this email
has been misdirected and immediately destroy all originals and copies. Any disclosure of this document must be approved by the Office
of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement. This document is for INTERNAL GOVERNMENT USE

ONLY. FOIA exempt under 5 U.S.C. § 552(b)(5).

From:
Sent: Wednesday, June 06, 2018 8:12 AM

To: @ice.dhs.gov>

Cc: @ice.dhs.gov>

Subject: VWP tasking

Sometime today — probably mid- to late morning — I’'m likely to reassign a VWP tasking to you, probably
with a short turnaround. The document to review is supposed to be “a summary of the Voluntary Work
Program including the mechanics of the program (such as how detainees volunteer the scope of the
agreement what tasks are performed how the individual is paid etc.) and the statutory/regulatory
basis for the program.” We're waiting for Policy to provide some input, then OPLA (DCLD, EROLD and
LELD) are to review. Policy’s deadline is 11 a.m. and ours is noon, so hopefully it’ll be a short document.

(|
!epuly l!!le', !CLD

ICE/OPLA
188 Harvest Lane
Williston, VT 05495

Ph. 802-872-

***Warning***Attorney-Client Privilege***Attorney Work Product™**

This communication and any attachments may contain confidential and/or sensitive attorney/client privileged information or attorney
work product and/or law enforcement sensitive information. It is not for release, review, retransmission, dissemination, or use by
anyone other than the intended recipient. Please notify the sender if this e-mail has been misdirected and immediately destroy all
originals and copies. Furthermore, do not print, copy or re-transmit, disseminate or otherwise use this information. Any disclosure of
this communication or its attachments must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs
Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may be exempt from disclosure under the Freedom
of Information Act, 5 USC 552(b)(5), (b)(7).
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From:
Sent: Tuesday, June 05, 2018 9:06 PM

To: ice.dhs.gov>; DCLD-ECU_Taskings

v>; LELD TaskingsW>; EROLD TASKINGS

ice.dhs.gov>
Subject: FW: PLAnet Task Assigned

i
Yes - ERO cleared with a response around 6pm, but we are waiting for Policy. | will notify you when this
task is ready for your review. | will be pinging OES early tomorrow and will keep you apprised of any

developments.

Thank you,

Sent with BlackBerry Work
(www.blackberry.com)

From: DCLD-ECU_Taskings

Sent: Tuesday, June 5, 2018 7:11 PM

To: OPLA Tasking ice.dhs.gov>

Cc: LELD Taskings ice.dhs.gov>; EROLD TASKINGS
ice.dhs.gov>; DCLD-ECU_Taskings <-
ice.dhs.gov>

Subject: RE: PLAnet Task Assigned

I’'m writing to ask for some clarification of this tasking. In the Documents
section, the attachment titled “ICE response — overview of voluntary work
program” is blank. Are we waiting for ERO to draft the overview? |If so,
when should we expect to receive that draft? If our work on the tasking is
due at noon tomorrow, I'm concerned we’re going to be left with little time
to review the overview.

Thank you.

Deputy Chief, DCLD
ICE/OPLA

188 Harvest Lane
Williston, VT 05495

Ph. 802—872-

***Warning***Attorney-Client Privilege***Attorney Work Product***

This communication and any attachments may contain confidential and/or sensitive attorney/client
privileged information or attorney work product and/or law enforcement sensitive information. It is
not for release, review, retransmission, dissemination, or use by anyone other than the intended
recipient. Please notify the sender if this e-mail has been misdirected and immediately destroy all
originals and copies. Furthermore, do not print, copy or re-transmit, disseminate or otherwise use
this information. Any disclosure of this communication or its attachments must be approved by the
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From:

Sent: 5 Oct 2018 12:58:49 +0000

To:

Cc:

Subject: FW: Washington v. The GEO Group, Inc. - GEQ's ICE Rebuttal Experts
Attachments: 110-1.pdf, FINAL Potential Rebuttal Witness Disclosure--.pdf,

FINAL Potential Rebuttal Witness Disclosure--Baniecke.pdf

EYL,

Sent with BlackBerry Work

(www.blackberry.com)
From: m (ATG)W« ATG.WA.GOV>
Date: Thursday, Oct 04, 2018

@3brancheslaw.com> _ (ATG)-(a ATG.WA.GOV>,

agtlaw.com>

ebuttal Experts

B <

In The GEO Group, Inc.’s disclosure of expert witnesses on September 20, 2018, GEO included
two potential rebuttal experts who are current or former ICE employees: Scott Baniecki, current
District Field Office Director for ICE in Ft. Snelling, Minnesota and _, former
Assistant Officer in Charge for ICE at Eloy, Arizona. It is our understanding that in order for GEO
to proffer testimony from these two individuals — even as rebuttal witnesses —GEO would need
to comply with ICE’s Touhy regulations.

In previous filings in Chen v. The GEO Group, Inc. and in depositions noted in our case, GEO has
sought to obtain testimony from current and former ICE employees without completing the
Touhy process. This resulted in ICE intervention regarding the proffered and requested
testimony.

Due to this we wanted to confirm that GEO has already complied with the Touhy regulations
necessary for it to utilize testimony and evidence from these two ICE employees.

Please let us know as soon as possible whether ICE has confirmed that Mr. Baniecki and Mr.
have authority to testify about the information and material identified in GEO’s

Disclosures of Potential Rebuttal Expert Witnesses.

Thank you,
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From: ice.dhs.gov>
Sent: Tuesday, June 12, 2018 3:09 PM

ice.dhs.gov>
ice.dhs.gov>

ice.dhs.gov>;

(USAWAW)
Subject: RE: Chen v. GEO Touhy

Sure. No problem! Just keep me posted.

Sent with BlackBerry Work
(www.blackberry.com)

From: YOV>
Date: Tuesday, Jun 12, 2018, 6:06 PM

wice.dhs.gov>

wice.dhs.gov>,

(USAWAW)

- - Thanks for incorporating a number of my comments from earlier. | sent this final version
to my supervisor because she was fielding questions from the SES’s last week about the
subpoenas. | doubt she’ll have much to add but she generally checks her email into the evening
hours and | will let you know if she has any comments.

I think we are still waiting to hear from - about whether she or ICE will send the letter so |
think we have a little bit more time.

Best,

Associate Legal Advisor
Commercial and Administrative Law Division
Office of the Principal Legal Advisor

U.S. Immigration and Customs Enforcement
Department of Homeland Security

Tel: (202) 732

**% Warning *** Attorney/Client Privilege *** Attorney Work Product *** This communication and any
attachments may contain confidential and/or sensitive attorney/client privileged information or attorney
work product and/or law enforcement sensitive information. It is not for release, review, retransmission,
dissemination, or use by anyone other than the intended recipient. Please notify the sender if this email has
been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, re-
transmit, disseminate, or otherwise use this information. Any disclosure of this communication or its
attachments must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs
Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may be exempt from
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From: ICE-OPLA-EROLD

Sent: 23 Feb 2018 17:04:31 -0500

To: ;#OPLASCREmailAlerts

Cc:

Subject: RE: ALERT NOTIFICATION -- SNA -- Class Action Lawsuit filed against CoreCivic

Thank you for your email,_, copied here, will be the EROLD POC on this case.

DESK: (202) 732 |}
MOBILE: (202) 492 |}

Notice: Attorney Work Product/Privileged Communication

¥ Warning *** Attorney/Client Privilege *** Attorney Work Product ***

This communication and any attachments may contain confidential and/or sensitive attorney/client
privileged information or attorney work product and/or law enforcement sensitive information. It is not for
release, review, retransmission, dissemination, or use by anyone other than the intended recipient. Please
notify the sender if this email has been misdirected and immediately destroy all originals and copies.
Furthermore do not print, copy, re-transmit, disseminate, or otherwise use this information. Any disclosure
of this communication or its attachments must be approved by the Office of the Principal Legal Advisor, U.S.
Immigration and Customs Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY and may
be exempt from disclosure under the Freedom of Information Act, 5 USC §§ 552(b)(5), (b)(7).

From:

Sent: Friday, February 23, 2018 10:36 AM

To: #OPLASCREmailAlerts

Subject: ALERT NOTIFICATION -- SNA -- Class Action Lawsuit filed against CoreCivic

This alert may be of interest to EROLD and DCLD

This appeared in today’s ICE Briefing and attached is the complaint filed against CoreCivic.

Austin American-Statesman [2/22/2018 10:32 PM, Katie Hall, 57K, TX] reports that a class
action lawsuit filed in federal court Thursday argues that a company that manages
immigrant detention centers — including the T. Don Hutto Center in Taylor — is violating the
federal Trafficking Victims and Protection Act by forcing labor on those in the center. Martha
Gonzalez — a Harris County resident who was formerly detained at one center in Laredo,
one in Taylor and a third center just north of Laredo — is suing private prison company
CoreCivic on behalf of herself and "all others similarly situated." Gonzalez's lawsuit says
she was required to work at these detention centers under threat of isolation, retaliation and
other deprivations."CoreCivic threatened detainees who refused to work with confinement,
physical restraint, substantial and sustained restrictions, deprivation, violation of their liberty
and solitary confinement," the lawsuit says. "CoreCivic made frequent examples of
individual detainees who complained or refused to work." U.S. Immigration and Customs
Enforcement contracts with CoreCivic to operate the detention center. Neither entity
immediately responded to requests for comment.
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From:

Sent: 7 Jun 2017 12:23:23 -0400
To:

Cc:

Subject: RE: CoreCivic

Thanks

Sent with BlackBerry Work
(www.blackberry.com)

From: wice.dhs.gov>
Date: Wednesday, Jun 07, 2017, 11:19 AM

wice.dhs.gov>,
wice.dhs.gov>

wice.dhs.gov>

Subject: RE: CoreCivic

Absolutely The meeting is really to discuss Menocal, but | expect to ask
for DOJ’s preliminary thoughts on the CoreCivic case. We are also going to
include Menocal on Monday'’s hot lit. I'll run a draft update by you later today in
absence...

|Associate Legal Advisor

!”lce o' l!e !nncipal Legal Advisor | DCLD

202-73 4 (desk) | 202-875 i (cel)

ey, U.S. Immigration
d @ and Customs
N\ -

Enforcement

Attorney/Client Privilege ***Attorney Work Product

This document contains confidential and/or sensitive attorney/client privileged information or attorney work
product and is not for release, review, retransmission, dissemination or use by anyone other than the
intended recipient. Please notify the sender if this email has been misdirected and immediately destroy all
originals and copies. Any disclosure of this document must be approved by the Office of the Principal Legal
Advisor, U.S. Immigration & Customs Enforcement. This document is for INTERNAL GOVERNMENT USE
ONLY. FOIA exempt under 5 U.S.C. § 552(b)(5).

Sent: Wednesday, June 07, 2017 12:16 PM

To:
Subject: RE: CoreCivic

-,
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Can you just include me in the meeting invite for tomorrow?

Thanks.

Sent with BlackBerry Work
(www.blackberry.com)

From: wice.dhs.gov>
Date: Wednesday, Jun 07, 2017, 11:07 AM
To: wice.dhs.gov>

Subject: FW: CoreCivic

Tomorrow, June 08, 2017, there is a call on the CoreCivic complaint which apparently may
impact Menocal. Since | am on leave starting tomorrow, | thought | would notify you in case you
want to assign another EROLD ALA to attend. Please let me know if there is anything | can do to
assist.

Regards,

Associate Legal Advisor

Detention and Removal Law Section

Enforcement and Removal Operations Law Division
Office of the Principal Legal Advisor

DHS U.S. Immigration and Customs Enforcement
202-732 (office)

202-441 (cell)

**% Warning *** Attorney/Client Privilege *** Attorney Work Product ***

This communication and any attachments may contain confidential and/or sensitive attorney/client
privileged information or attorney work product and/or law enforcement sensitive information. It is not for
release, review, retransmission, dissemination, or use by anyone other than the intended recipient. Please
notify the sender if this email has been misdirected and immediately destroy all originals and copies.
Furthermore do not print, copy, re-transmit, disseminate, or otherwise use this information. Any disclosure
of this communication or its attachments must be approved by the Office of the Principal Legal Advisor,
U.S. Immigration and Customs Enforcement. This document is for INTERNAL GOVERNMENT USE
ONLY and may be exempt from disclosure under the Freedom of Information Act, 5 USC §§ 552(b)(5),
(b)(7).

Sent: Wednesday, June 07, 2017 12:01 PM
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Office of the Principal Legal Advisor | DCLD
202-732- ] (desk) | 202-875 (cell)

Ry, US. Immigration
o ./ and Customs
Ve Enforcement

Attorney/Client Privilege ***Attorney Work Product

This document contains confidential and/or sensitive attorney/client privileged information or attorney work
product and is not for release, review, retransmission, dissemination or use by anyone other than the
intended recipient. Please notify the sender if this email has been misdirected and immediately destroy all
originals and copies. Any disclosure of this document must be approved by the Office of the Principal Legal
Advisor, U.S. Immigration & Customs Enforcement. This document is for INTERNAL GOVERNMENT USE

ONLY. FOIA exempt under 5 U.S.C. § 552(b)(5).

rrom: ENEENES
Sent: Wednes aii June 07I 2017 11:40 AM

To:
Subject: CoreCivic

[ haven't gotten a chance to read this yet but I do find it alarming that this is happening.
I'm literally sitting in a negotiation room with CoreCivic execs (contracting reps).

Can we schedule a meeting amongst us either later this afternoon or tomorrow morning
ish time?

We can also discuss the recent ruling on the GEO case and tentative taking points with
our DOJ counterparts.

Thanks,
[

Sent with BlackBerry Work
(www.blackberry.com)
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From:

Sent: 11 Jul 2018 12:25:43 +0000

To:

Cc:

Subject: RE: Depositions in Voluntary Work Program Class Action

Just a quick update on the depositions for the Washington VWP case. At this point, GEO counsel has
agreed to not pursue the depositions on July 24 and 25, 2018. Apparently, they are working on a
declaration instead, which is being reviewed at their headquarters, and will then be submitted directly
to ICE. Please let me know if you have any questions.

Regards,

Associate Legal Advisor

Detention and Removal Law Section

Enforcement and Removal Operations Law Division
Office of the Principal Legal Advisor

DHS U.S. Immigration and Customs Enforcement
202-73: (office)

202-441 (cell)

|@ice.dhs.gov

*** Warning *** Attorney/Client Privilege *** Attorney Work Product ***

This communication and any attachments may contain confidential and/or sensitive attorney/client privileged
information or attorney work product and/or law enforcement sensitive information. It is not for release, review,
retransmission, dissemination, or use by anyone other than the intended recipient. Please notify the sender if this
email has been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, re-
transmit, disseminate, or otherwise use this information. Any disclosure of this communication or its attachments
must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement. This
document is for INTERNAL GOVERNMENT USE ONLY and may be exempt from disclosure under the Freedom of
Information Act, 5 USC §§ 552(b)(5), (b)(7).

From:

Sent: Monday, June 25, 2018 9:22 AM

To: @ice.dhs.gov>

Cc: @ice.dhs.gov>

Subject: Depositions in Voluntary Work Program Class Action

Per our discussion on Friday, June 22, 2018, | drafted the below email for you to send to Tae Johnson
regarding the upcoming depositions in the Washington VWP case, currently scheduled for July 24 and
25, 2018. Please let me know if you have additional questions or would like me to edit it in any way.

e 3k 3k 3k ok o 3k ok ok ok 3k 3K ok ok % 3k 3K ok ok ok 3k ok ok ok sk 3k ok ok ok sk 3k ok ok ok 3k 3K oK ok ok 3k 3K ok ok 3k 3k 3K ok ok 3k 3k 3K ok ok 3k 3k ok ok ok sk 3k oK ok ok sk 3K ok ok 3k ok 3K ok ok 3k ok 3K ok ok ok 3k K ok ok ok K

3k 3k 3k 3k 3k ok 3k 2k ke dk dk 3k ok kK 3k b 3k 3k kK K 3k Sk kK dk 3k K Kk b 3k ok 3k ok 3k 3k K 3k ok k ok 3k 3k 3k 3k Sk ok 3k 3k 3k 3k dk dk Sk 3k 3k kK k 3k Sk 3k 3k 3k kK K 3k K dk 3k ok %k Kk Kk Xk Xk
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From:
Sent: Thursday, September 20, 2018 7:30 PM

Subject: RE: Draft Letter to DOJ Fed Program re VWP issues
Gentlemen —

Please find my track-changes in the enclosed. I’'m on AWS tomorrow but will call into the DOJ call. And
if we need/want to discuss this further, let me know.

I’'m also attaching the flurry of letters and responses cited in the letter.

Best,

Associate Legal Advisor

Commercial and Administrative Law Division
Office of the Principal Legal Advisor

U.S. Immigration and Customs Enforcement
Department of Homeland Security

Tel:

wice.dhs.gov

¥ % % *

Warning *** Attorney/Client Privilege *** Attorney Work Product *** This communication and any
attachments may contain confidential and/or sensitive attorney/client privileged information or attorney work
product and/or law enforcement sensitive information. It is not for release, review, retransmission, dissemination, or
use by anyone other than the intended recipient. Please notify the sender if this email has been misdirected and
immediately destroy all originals and copies. Furthermore do not print, copy, re-transmit, disseminate, or otherwise
use this information. Any disclosure of this communication or its attachments must be approved by the Office of the
Principal Legal Advisor, U.S. Immigration and Customs Enforcement. This document is for INTERNAL
GOVERNMENT USE ONLY and may be exempt from disclosure under the Freedom of Information Act, 5 USC §§
552(b)(5), (b)(7).

From:
Sent: Thursday, September 20, 2018 9:43 AM

To: ice.dhs.gov>; _
ice.dhs.gov>

Subject: RE: Draft Letter to DOJ Fed Program re VWP issues

No problem,
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From:
Sent:
To:

5Jun 2018 12:40:53 +0000

Johnson, Tae D;

Subject: RE: Due 06 04 3pm DSCU SENT: 18062002 , RFI - S1 - Overview of Voluntary
Work Program has been created

Thank you for bringing this task to my attention. Although the topic (i.e., the voluntary work program) is
related, this task is separate from my inquiry to you and- last week. | am interested in any
policies ERO has regarding the voluntary work program, aside from the PBNDS and the National
Detainee Handbook. Until your email, | was unaware of this task. As- notes below, | anticipate
OPLA will be sent this task for review once the other components have closed. OPLA will be able to
provide the summaries of the pending litigation, if requested in the task. Since the information
requested is similar to what | requested from you and- last week, can you send me the response
ERO uploaded? | do not want to duplicate work for you and -; however, | do not have permission to
access the ERO version of the task. Please let me know if you have any questions or concerns.

Thanks,

Associate Legal Advisor

Detention and Removal Law Section

Enforcement and Removal Operations Law Division
Office of the Principal Legal Advisor

DHS U.S. Immigration and Customs Enforcement
202-73

(office)
(cell)

)ice . y
|@ice.dhs.gov

32
202-441

*** Warning *** Attorney/Client Privilege *** Attorney Work Product ***

This communication and any attachments may contain confidential and/or sensitive attorney/client privileged
information or attorney work product and/or law enforcement sensitive information. It is not for release, review,
retransmission, dissemination, or use by anyone other than the intended recipient. Please notify the sender if this
email has been misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, re-
transmit, disseminate, or otherwise use this information. Any disclosure of this communication or its attachments
must be approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement. This
document is for INTERNAL GOVERNMENT USE ONLY and may be exempt from disclosure under the Freedom of
Information Act, 5 USC §§ 552(b)(5), (b)(7).

From:
Sent: Monday, June 4, 2018 3:30 PM
To: ICE-OPLA-EROLD
dhs.gov

ice.dhs.gov>;_@ice.dhs.gov>;

@ice.dhs.gov>; Johnson, Tae D @ice.dhs.gov>;
@ice.dhs.gov>; @ice.dhs.gov>;
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Subject: GEO Lawsuit

Hi.:

| hope you had good and restful holidays. The plaintiffs in the GEO lawsuit have asked for a videotaped
inspection of the Aurora Facility on February 27. That may be something DHS/ICE will not allow, so we
wanted to loop you into the conversation. I’'m happy to discuss further on the phone at your
convenience.

Regards,

T 303.796!
Attorney E .iil'b wlaw.com

BURNS
FIGA & bfwlaw.com

e TS WILL 6400 S. Fiddle.rs Green Circle, Suite-
Greenwood Village, Colorado 80111

CONFIDENTIALITY NOTICE: This message, the attachments, and any metadata contained in this email
may be confidential and privileged.
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The Applicability of Employer Sanctions to Alien Detainees..., Genco Op. No. 92-8...

Genco Op. No. 92-8 (INS), 1992 WL 1369347
U.S. Department of Justice
Immigration and Naturalization Service
General Counsel’s Office

Legal Opinion: The Applicability of Employer Sanctions to Alien Detainees Performing Work in INS Detention
Facilities

G. H. Kleinknecht, Associate Commissioner, Enforcement
February 26, 1992

I. QUESTION PRESENTED

*1 Does work performed by alien detainees in a detention facility operated by or contracted through the Immigration and
Naturalization Service (INS or the Service) subject the Service to the employer sanctions provisions of the Immigration and
Nationality Act (the Act)?’

II. SUMMARY CONCLUSION

No. Alien detainees who perform work for the INS while in INS custody in a contract or Service detention facility are not
considered “employees” for purposes of employer sanctions.

III. LEGAL ANALYSIS

Background. On April 22, 1988, the Office of General Counsel opined to the Field Advisory Committee that inmates who
perform duties in federal and state penal institutions are not subject to the employer sanctions provisions as set forth in §
274A of the Act.> At that time the issue of work performed by alien detainees in INS operated or controlled detention
facilities was not addressed. This supplemental memorandum is therefore provided.

Analysis. In 1988, we determined that inmates who perform duties pursuant to prison work programs and receive gratuity for
so doing are not subject to employer sanctions provisions as set forth in § 274A of the Act because no employer/employee
relationship is ever formed. Inmates may be required to participate in an institutional work program, and for that participation
receive remuneration. Work performed is for the purpose of rehabilitation and institutional maintenance, not compensation.
Therefore, an inmate who participates in a work program in a state or federal facility is not doing so “for wages or other
remuneration” and is not therefore an “employee” as defined by 8 C.F.R. § 274a.1(f). Likewise, the facility does not engage
an inmate’s services “for wages or other remuneration” and cannot be an employer as defined by 8 C.F.R § 274a.1(g).

Similarly, an alien detained in an INS facility does not meet the definition of “employee”, nor does the INS meet the
definition of “employer.” A detainee performs work for institution maintenance, not compensation. The allowance paid to a
detainee for work performed is specifically provided for by 8 U.S.C. § 1555(d) and currently limited by Congress to $1 per
day.® This payment does not constitute an appointment of the detainee to the position of a federal employee.* The allowance
is not subject to the provisions of the Fair Labor Standards Act (FLSA).:

Further, the specific Congressional intent behind the passage of the employer sanctions provision of the Act was to deter
illegal immigration by removing the lure of employment. Work performed by alien detainees is incident to their detention.
Therefore, this is certainly not the type of employment to which Congress referred as creating a magnet for illegal aliens.

*2 Therefore, we conclude that the work performed by alien detainees in INS custody does not fall within the purview of the
WESTLAW
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The Applicability of Employer Sanctions to Alien Detainees..., Genco Op. No. 92-8...

employer sanctions provisions.

/s/ GROVER JOSEPH REES III
General Counsel

Attachment
Footnotes

1 8 U.S.C. 1324a.

2

Office of General Counsel Legal Opinion, entitled “Form I-9 Requirements: Inmates Employed Within Federal and State
Institutions,” dated April 27, 1988.

3 FY 1978 Appropriation Act, P. L. 95-86, 91 Stat. 426(August 2, 1977).
4 Alvarado-Guevara et al. v. INS, No. 90-1476, (Fed. Cir. Jan.6, 1992). Although this case is not citable as precedent, the Court held
that detainees lacked proper appointment to be considered employees of the Service.
5 29 U.S.C. §§ 201 et seq.
Genco Op. No. 92-8 (INS), 1992 WL 1369347
End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
WESTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2
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ICE Battered Spouse/Child

* Exceptions include disclosures "to an officer of the
[DHS], or any federal or State law enforcement
agency." In addition, any information provided
under this part may be used for the purposes of
enforcement of the INA or in any criminal
proceeding. Unlike the VAWA restriction, the
battered spouse/child disclosure restriction
extends only to information that the subject
provided to the agency in support of the
application for waiver and does not extend to all
information relating to the subject

S. Immigration
d Customs

A U
, N an
Q= L[niorcement
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ICE S Visa Information
Confidential Informant

* No specific statutory prohibition on the disclosure
of S Visa Information or information contained in
confidential informant (Cl) files. However, it is ICE
practice to protect this information to the greatest
extent possible under the law ™™ |

b)(7)(E)
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ICE Asylum

" The agency has determined that information
"pertaining to" an asylum application would
include any information from which the public
could reasonably infer that an asylum claim was
filed. In addition to discretionary disclosures
authorized by the Secretary of Homeland Secuirity,
the regulations allow disclosures to any U.S.
Government official or contractor who has a need
for the information in connection with: 1) the
adjudication of an asylum claim; 2) The
reconsideration of a request for a credible fear
interview; 3) the defense of any legal action
arising out of the adjudication of an asylum claim
or credible fear determination (or lack thereof); 4)
the defense of any legal action where the
adjudication of an asylum claim or credible fear
determination is a part; or 5) any federal criminal
or civil investigation.

»  U.S. Immigration
i and Customs
=z LIniorcement
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ICE Asylum

®* The agency may also release such information to federal,
state or local courts that considering any legal actionarising
from the adjudication or failure to adjudicate the asylum
claimArising from the proceedings of which the asylum
application or credible fear determination was a
part.Secretary of Homeland Security has authorized the
systematic disclosure of asylum information to Canada for
asylum adjudication purposes and to U.S. federal agencies
for intelligence purposes. As a matter of policy, the agency
has applied the asylum confidentiality provisions to refugee
applicants as well. Information relating to a request for
refugee status may be contained on Forms |-730, 1-602, and |
-643, as well as on any accompanying documents to support
claim for refugee status.

e rA U.S. Immigration
B and Customs
% - ¥ Enforcement

2018-ICLI-00052 5225




in PLAnet (in case you wanted to contact CALD and participate). Please let me know if
you have any questions!

CALD PLAnet note:
"Spoke with CFO Appropriations Liaison who su
approps staffer to discuss issue. Waiting on CFO

ggested setting up a call with
to set up call."

EROLD- Internal - Minimum Wage Lawsuits on ICE's CDF - 05-29-2018 --

DCLD- Internal - Minimum Wage Lawsuits on ICE's CDF - 05-29-2018 --,

CALD- Internal - Minimum Wage Lawsuits on ICE's CDF - 05-29-2018 -

Thanks,

!ssoaate !ega‘ !!VISOI’

Executive Communications Unit
Office of the Principal Legal Advisor
U.S. Immigration and Customs Enforcement

500 12th Street SW, Room
Washington, DC 20536

Office: (202) 732
Mobile: (703) 58

";‘1"{ U.S. Immigration
1!‘@‘[ and Customs

a7y Enforcement

** Warning *** Attorney/Client Privilege *** Attorney Work Product ***

This communication and any attachments may contain confidential and/or sensitive attorney/client privileged information
or attorney work product and/or law enforcement sensitive information. It is not for release, review, retransmission,
dissemination, or use by anyone other than the intended recipient. Please notify the sender if this email has been
misdirected and immediately destroy all originals and copies. Furthermore do not print, copy, re-transmit, disseminate, or
otherwise use this information. Any disclosure of this communication or its attachments must be approved by the Office of
the Principal Legal Advisor, U.S. Immigration and Customs Enforcement. This document is for INTERNAL
GOVERNMENT USE ONLY and may be exempt from disclosure under the Freedom of Information Act, 5 USC §§
552(b)(5), (b)(7).

From:
Sent: Tuesday, May 29, 2018 8:39 AM
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ceh.cov ENNEMNRRND

ice.dhs.gov>; ice.dhs.gov>

Subject: FW: Minimum wage lawsuits on ICE's CDF

Good Morning -/OPLA,

Follow up on Minimum Wage lawsuits:

The Hill asked Can ICE report that the agency is taking all actions possible to resolve this
problem outside of the courtroom, including working with DOL to determine the viability of

issuing policy guidance. Please advise by June 4™ Thanks

Very Respectfully,

Appropriations Liaison

Office of Chief Financial Officer

U.S. Immigration and Customs Enforcement
ice.dhs.gov

From:- (Appropriations) [%Ito:-@appro.senate.gov]

Sent: Friday, May 25, 2018 6:59 PM

To: ice.dhs.gov>; (Appropriations)
@appro.senate.gov>; @mail.house.gov>; -

@mail.house.gov>
ice.dhs.gov>;

ice.dhs.gov>; ice.dhs. ov>;-

ice.dhs.gov>
Subject: RE: Minimum wage lawsuits on ICE's CDF

| appreciate the sensitivity. Can ICE report that the agency is taking all actions possible to resolve
this problem outside of the courtroom, including working with DOL to determine the viability of

issuing policy guidance? Please let me know.

Thanks,
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From:- [mailto‘ice.dhs.gov]

Sent: Thursday, May 17, 2018 11:05 AM
To:

ice.dhs.gov>; ice.dhs. ov>;-

ice.dhs.gov>
Subject: Minimum wage lawsuits on ICE's CDF

Good morning-,

OPLA advised us that due to the sensitive of pending litigation cases that the only information

we can provide you at this time is the letter from Acting Director Homan to Rep Loudermilk from
last month.

There have been many discussions with DOJ on these cases, all of which are still in litigation and
are quite sensitive. Our leadership has decided to keep the answers very basic for now.

Very Respectfully,

Appropriations Liaison
Office of Chief Financial Officer

U.S. Immigration and Customs Enforcement
ice.dhs.gov

- (Appropriations) [&Ito:-@appro.senate.gov]

Sent: Thursday, May 10, 2018 2:58 PM

ice.dhs.gov>; ice.dhs. ov>;-

(Appropriations) @appro.senate.gov>;
@mail.house.gov) @mail.house.go‘
@mail.house.gov>
Subject: Minimum wage lawsuits

Good day,
| hope you are having a pleasant day.

Please see the attached letter (recognize it’s a House letter but it articulates the issue well). Can
you please provide us a quick rundown on what, if anything ICE is doing as these lawsuits,
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charging detention facilities with NOT providing minimum wages for detainees, continue against
vendors who are providing opportunities for detainees to voluntarily work at ICE detention
facilities?

It seems some coordination with DOL (and possibly DOJ) and some administrative actions could
help head off some absurd outcomes.

Thanks,
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To: DCLD-ECU_Taskings_@ic,e,:dhs.go,\/>
Subject: PLAnet Task Assigned

You have been assigned a PLAnet Task:
101350- RETASK 1- SES- S1 / Overview of Voluntary - 07-10-2018

Description:

BACKGROUND: The Front Office has asked for a bit more information regarding the attached
“Overview of Voluntary Work Program.” Need more information on wages: -Do we know what
average is? -How is the § flow established? -What is the basis of lawsuit?

INSTRUCTIONS: Review and comment

COMPONENTS: ERO ODSA

OPLA DIVISIONS: EROLD DCLD

ICATT Link:

Due Date:
7/11/2018 8:00 AM

Link:

Sincerely,

PLAnet Tasking Team
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Olffice of the Director

U.S. Department of Homeland Security
500 12th Street, SW
Washington, DC 20536

U.S. Immigration
and Customs
Enforcement

The Honorable Barry Loudermilk
U.S. House of Representatives
Washington, DC 20515

Dear Representative Loudermilk:

Thank you for your March 7, 2018 letter regarding litigation challenging the Voluntary
Work Program at U.S. Immigration and Customs Enforcement (ICE) contract detention facilities.

ICE takes seriously all legal challenges with the potential to impact its detention
operations, even when ICE is not a party to the litigation at issue. Accordingly, we are tracking
closely the litigation referenced in your letter and are working with the Department of Justice to
determine the appropriate path forward.

Thank you again for your letter and your interest in this important issue. The co-signers
of your letter will receive separate, identical responses.

Sincerely,

Thomas D. Homan
Deputy Director and Senior Official
Performing the Duties of the Director

Ref. 100198 WWWw.ice.gov
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From:

Sent: 8 Jun 2018 12:02:34 +0000
To:
Subject: RE: The GEO Group Request.pdf

-, thanks for this.

| heard from the AUSA assisting us in the Washington and Chen cases that there is a meeting
on Monday with GEO and ICE to discuss “the issues in this litigation.” Have either of you heard
anything about that? (] wasn't aware but is also checking on it.)

Thanks,

|Associate Legal Advisor

District Court Litigation Division
Office of the Principal Legal Advisor

U.S. Immigration & Customs Enforcement
202-732 (desk) | 202-875 JJJf (celn

Attorney/Client Privilege ***Attorney Work Product

This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is not for
release, review, retransmission, dissemination or use by anyone other than the intended recipient. Please notify the sender if this email
has been misdirected and immediately destroy all originals and copies. Any disclosure of this document must be approved by the Office
of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement. This document is for INTERNAL GOVERNMENT USE

ONLY. FOIA exempt under 5 U.S.C. § 552(b)(5).

From:
Sent: Wednesday, June 06, 2018 4:03 PM
To: @ice.dhs.gov>
Subject: FW: The GEO Group Request.pdf

. — Per our conversation, see attached.

My understanding is that- is working on a response...?

Best,

Associate Legal Advisor
Commercial and Administrative Law Division
Office of the Principal Legal Advisor

U.S. Immigration and Customs Enforcement
Department of Homeland Security

4% Warning *** Attorney/Client Privilege *** Attorney Work Product *** This communication and any
attachments may contain confidential and/or sensitive attorney/client privileged information or attorney work

product and/or law enforcement sensitive information. It is not for release, review, retransmission, dissemination, or
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From:

Sent: 16 Feb 2018 12:06:40 -0500

To:

Cc:

Subject: RE: VWP Class Action at Adelanto
|

Here is AFOD contact info:
(760) 561 - Office
(310) 628 - cell

I copied him on this email. Once you guys set up a time, please let me know what number
to call. I only ask that you give me at least 30 minutes’ notice.

Thank you,

Deputy Chief Counsel
213-94

Sent with BlackBerry Work
(www.blackberry.com)

wice.dhs.gov>

Good Morning, -,

GEO submitted a letter to ICE Director Homan (see attached) regarding the voluntary work
program class actions. OPLA leadership will be meeting next week with GEO counsel. DCLD,
CALD, and EROLD will be briefing management next Tuesday, February 20, on developments
with the cases. In preparation for this briefing, | will need to speak with the AFOD or DFOD at
Adelanto today, February 16, 2018. | have not notified the AFOD or DFOD yet and am hoping
you can advise me on who you would recommend | speak with today. You are welcome to
participate in the call as well. Due to the time zone difference, | hope to complete this call any
time before 2:00 PM EST. Please let me know if you have any questions or concerns.

Thanks,

Associate Legal Advisor

Detention and Removal Law Section

Enforcement and Removal Operations Law Division
Office of the Principal Legal Advisor

DHS U.S. Immigration and Customs Enforcement
202-732 - (office)
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I am quickly reviewing the declaration and don’t see any showstoppers. Can DCLD take the lead on
cleaning up the track changes and setting up time to review this with Tae. Please include-
from CALD on any meetings with Tae.

Thanks,

From:
Sent: Wednesday, August 1, 2018 10:13 AM

ice.dhs.gov>;
ice.dhs.gov>;

We really need to meet on this today as it appears that the issue is going to be forced by a hearing
scheduled tomorrow. Does everyone have some time to meet now or after Chiefs?

ice.dhs.gov>

Subject: FW: VWP

The AUSA is chomping to get on a conference call with the attorneys to figure out next steps, but | think
ICE needs ot figure out our position as it relates to Tracy’s declaration, and whether to move forward
with our own declaration.

Chief, Government Information Law Division
Office of the Principal Legal Advisor
U.S. Immigration and Customs Enforcement

(202) 732 (Desk)

(202) 300 (Mobile)

*** WARNING *** ATTORNEY/CLIENT PRIVILEGE *** ATTORNEY WORK PRODUCT ***

This document contains confidential and/or sensitive attorney/client privileged information or attorney work
product and is not for release, review, retransmission, dissemination or use by anyone other than the intended
recipient. Please notify the sender if this message has been misdirected and immediately destroy all originals and
copies. Any disclosure of this document must be approved by the Office of the Principal Legal Advisor, U.S.

Immigration & Customs Enforcement. This document is for INTERNAL GOVERNMENT USE ONLY. FOIA exempt
under 5 U.S.C. § 552(b)(5).

From:

Sent: Wednesday, August 1, 2018 9:31 AM

To: ice.dhs.gov>
Subject: VWP

i

To add to the VWP mess,

hearing is actually tomorrow. She provided the wrong date. The AUSA

also emailed me last night and | am going to be speaking to her today about the Valerio declaration. |
think that
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Office of Acquisition Management
U.S. Department of Homeland Security
801 | Street NW 9" Floor

Washington, DC 20536

U.S. Immigration
and Customs
Enforcement

June 21, 2018
The GEO Group. Inc.
, Executive VP, Contract Admin
One Park Place, Suite 700
621 Northwest 53" Street
Boca Raton, Florida 33487

Subject: Denial of Request for Equitable Adjustment for Contract No. HSCEDM-
11-D-00003 Aurora Contract Detention Facility, CO dated April 18,2018

Dear Ms. -,

Immigration and Customs Enforcement (ICE)/Office of Acquisition Management (OAQ)
received a Request for Equitable Adjustment (REA) from The GEO Group, Inc. (GEO) dated
April 18, 2018, for Contract No. HSCEDM-11-D-00003, Aurora ICE Processing Center.
Specifically, the REA is for legal fees and expenses incurred by GEO through March 31, 2018 in
the amount of $1,928,433.38 in connection with the defense of the lawsuit Menocal v. The GEO
Group, Inc., No. 1:14-cv-02887-JLK-MEH pending in the U.S. District Court for the District of
Colorado.

GEO is submitting the REA under Contract No. HSCEDM-11-D-00003, Changes Clause at FAR
52.243-1, Alt. I (Apr 1984), for a “constructive change due to incomplete performance
specifications and standards.” GEO included a four-page attachment to the REA that had
numerous items recording invoices submitted by several entities, including: Norton Rose
Fulbright; Precision Discovery; Burns, Figa & Will; Holland & Knight; and Vaughan &
DeMuro. These invoice entries are marked as related to the case of Alejandro Menocal et al v.
The GEO Group, Inc.. The fees and expenses for all invoices total $1,928,433.38. GEO noted in
the REA that Norton Rose Fulbright is GEO’s primary law firm and that this firm is assisted by
local counsel and an e-discovery service provider. No other supporting documentation was
provided with the REA.

ICE/OAQ has carefully reviewed the REA and finds no legal basis to pay any part of the request.
Therefore, I have determined that the REA should be denied in its entirety. The basis for this
determination is as follows:

1. There have been no constructive changes to the terms of the Contract. A constructive
change occurs when a contractor performs work beyond the contract requirements,
without a formal order under the Changes clause, either due to an informal order from or
through the fault of the Government. See Nu-Way Concrete Co., Inc. v. Dep't of
Homeland Security, CBCA No. 1411, 11-1 BCA 34636, (2010). The contractor has the

WWW.ice.gov
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burden of demonstrating a constructive change. /d. Although GEO’s REA cites to the
Changes Clause at FAR 52.243-1, Atl. 1, GEO fails to identify any express changes in
the terms of the Contract and fails to show a constructive change. In fact, there have been
no relevant changes to the terms or scope of the Performance Work Statement (PWS) and
the contracting officer has not required the contractor to perform work beyond the
requirements of the contract terms. (Contract, Section G-2.). The FAR 52.243-1 clause
for Changes — Fixed-Price (Aug 1987) — Alternate I (Apr 1984) was incorporated by
reference into the contract at Section I — Contract Clauses, at contract inception in 2011.
This is a firm-fixed price performance-based contract. As such, the risk of performance,
including the burden of administering the contract, falls to the contractor. Where there is
no change to the contract, whether expressly or constructively, an equitable adjustment is
not appropriate.

2. The performance specifications and standards are not “incomplete” and are not defective.
The Contract, as awarded in 2011, included a requirement to house detainees and perform
related detention service in accordance with the Performance Based National Detention
Standards (PBNDS). (Contract, Section H-5, item 10.). Specifically, the contract is clear
about the terms and conditions of the Voluntary Work Program. The PBNDS outlines the
purpose, scope, and expected outcomes of the program (PBNDS 2008 at Part 5, § 33 and
see PBNDS 2011 (2016 Revisions) at Part 5.8, as incorporated in Mod P00026).
Furthermore the award document and contract line item structure set forth the rate of
reimbursement for the program. (OF 336, CLIN x004, dated September 15, 2011).
Accordingly, the service provider has been on notice about these terms since contract
inception, when the performance based contract was negotiated.

3. GEO’s legal fees and expenses are not cognizable costs under the contract terms or under
FAR 31.205-47. Under the terms of the contract, GEO is required to provide detention
services and ensure compliance with all applicable federal, state, and local work safety
laws and regulations. (Contract, Section H-5 and H-17). GEO’s defense of these private
lawsuits is a defense of its contract performance.

Based on the above, GEO’s REA is denied in its entirety. As a threshold matter, GEO has failed
to show its entitlement to such a modification under the contract terms or applicable laws and
regulations. Additionally, GEO has failed to address the reasonableness or provide adequate
supporting data for the quantum sought. While the government denies this REA in its entirety,

please note that disputes under this contract are governed by the FAR 52.233-1 - Disputes and
the Contract Disputes Act (41 U.S.C. §§ 7101-7109).

at @ice.dhs.gov

If iou have ani iuestions regarding this matter, please contact me at (202) 732- or by email

Very Respectfully,

Contracting Officer

WWW.ice.gov
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Office of Acquisition Management

U.S. Department of Homeland Security
24000 Avila Road, Suite 3104
Laguna Niguel, CA 92677

U.S. Immigration
and Customs
Enforcement

June 21, 2018

The GEO Group. Inc.
, Executive VP, Contract Admin
One Park Place, Suite 700
621 Northwest 53" Street
Boca Raton, Florida 33487

Subject: Denial of Request for Equitable Adjustment for Contract no. HSCEDM-
15-D-00015, Northwest Detention Center dated April 18, 2018

Dear Ms. Martin,

Immigration and Customs Enforcement (ICE)/Office of Acquisition Management (OAQ)
received a Request for Equitable Adjustment (REA) from The GEO Group, Inc. (GEO) dated
April 18, 2018, for contract No. HSCEDM-15-D-00015, Northwest Detention Center.
Specifically, the REA is for legal fees and expenses incurred by GEO through March 31, 2018 in
the amount of $595,160.69 in connection with the defense of the lawsuits State of Washington v.
The GEO Group, Inc., No. 3:17-cv-05806-TLF, pending in the U.S. District Court for the
Western District of Washington, and Chen v. The GEO Group Inc., No. 3:17-¢v-05769-RJB,
pending in the U.S. District Court for the Western District of Washington.

GEO is submitting the REA under contract No. HSCEDM-15-D-00015, Changes Clause at FAR
52.243-1, Alt. 1 (Apr 1984) for a “constructive change due to incomplete performance
specifications and standards.” GEO included a one-page attachment to the REA that had nine-
line items recording invoices submitted by Norton Rose Fulbright and III Branches, PLLC to
GEO for the case of Chao Chen v. The GEO Group, Inc. The fees and expenses for all invoices
total $113,123.35. GEO also included another one-page attachment to the REA that had 16-line
items recording invoices submitted by Norton Rose Fulbright, III Branches, PLLC and Precision
Discovery. These invoice entries are marked as related to “Washington W&H Complaint.” The
fees and expenses for all invoices totaled $482,037.44. GEO noted in the REA that Norton Rose
Fulbright is GEO’s primary law firm and that this firm is assisted by local counsel and an e-
discovery service provider. No other supporting documentation was provided with the REA.

ICE/OAQ has carefully reviewed the REA and finds no legal basis to pay any part of the request.
Therefore, I have determined that the REA should be denied in its entirety. The basis for this
determination is as follows:

1. There have been no constructive changes to the terms of the contract. A constructive
change occurs when a contractor performs work beyond the contract requirements,

WWW.ice.gov
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without a formal order under the Changes clause, either due to an informal order from or
through the fault of the Government. See Nu-Way Concrete Co., Inc. v. Dep't of
Homeland Security, CBCA No. 1411, 11-1 BCA § 34636, (2010). The contractor has the
burden of demonstrating a constructive change. /d. Although GEO’s REA cites to the
Changes Clause at FAR 52.243-1, Alt. 1, GEO fails to identify any express changes in
the terms of the contract and fails to show a constructive change. In fact, there have been
no relevant changes to the terms or scope of the contract and the contracting officer has
not required the service provider to perform work beyond the requirements of the
contract terms. See Contract, Section G.1.1. The FAR 52.243-1 clause for Changes —
Fixed-Price (Aug 1987) — Alternate I (Apr 1984) was incorporated by reference into the
contract at Section I — Contract Clauses, at contract inception in 2015. This contract is a
firm-fixed price performance-based contract. As such, the risk of performance, including
the burden of administering the contract, falls to the contractor. Where there is no change
to the contract, whether expressly or constructively, an equitable adjustment is not
appropriate.

. The performance specifications and standards are not “incomplete” and are not defective.
The contract, as awarded in 2015, included a requirement to house detainees and perform
related detention service in accordance with the Performance Based National Detention
Standards (PBNDS). (Contract, Section C-Performance Work Statement, Section L.E.-
Performance). Specifically, the contract is clear about the terms and conditions of the
Voluntary Work Program. The PBNDS outlines the purpose, scope, and expected
outcomes of the program (see PBNDS 2011 (2016 Revisions) at Part 5.8, as incorporated
in Mod P00008). Furthermore the contract award document and contract line item
structure set forth the rate of reimbursement for the program. (SF 26, CLINs x003, dated
September 24, 2015). Accordingly, the contractor has been on notice about these terms
since contract inception, when the performance-based contract was negotiated.

. GEO’s legal fees and expenses are not cognizable costs under the contract terms or under
FAR 31.205-47. Under the terms of the contract. GEO is required to provide detention
services and ensure compliance with all applicable laws, regulations, policies and
procedures. (Contract, Section C-Performance Work Statement, [.D.-Partnership
Philosphy, E.-Performance, and F.-Ambiguities). GEO’s defense of these private lawsuits
is a defense of its contract performance.

Based on the above, GEO’s REA is denied in its entirety. As a threshold matter, GEO has failed
to show its entitlement to such a modification under the contract terms or applicable laws and
regulations. Additionally, GEO has failed to address the reasonableness or provide adequate
supporting data for the quantum sought. While the government denies this REA in its entirety,
please note that disputes under this contract are governed by FAR 52.233-1 - Disputes and the
Contract Disputes Act (41 U.S.C. §§ 7101-7109).

www.ice.gov
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at @ice.dhs.gov

If you have any iuestions regarding this matter, please contact me at (949) 42.- or by email

Thank you,

Very Respectfully,

Contracting Officer

WWW.ice.gov
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Office of Acquisition Management
] :

U.S. Department of Homeland Security
24000 Avila Road. Suite 3104
Laguna Niguel. CA 92677

U.S. Immigration
and Customs
Enforcement

June 21, 2018

The GEO Group., Inc.
, Executive VP, Contract Admin
One Park Place, Suite 700
621 Northwest 53™ Street
Boca Raton, Florida 33487

Acting City Manager
City for Adelanto
10400 Rancho Road
Adelanto, CA 92301

Subject: Denial of Request for Equitable Adjustment for IGSA No. EROIGSA-11-
0003 Adelanto Detention Facility, CA dated April 18,2018

Dear Ms. - and Ms. -

Immigration and Customs Enforcement (ICE)/Office of Acquisition Management (OAQ)
received a Request for Equitable Adjustment (REA) from The GEO Group, Inc. (GEO) dated
April 18, 2018, for IGSA No. EROISA-11-0003, Adelanto Detention Facility, CA. Specifically,
the REA is for legal fees and expenses incurred by GEO through March 31, 2018 in the amount
of $139,059.96 in connection with the defense of the lawsuit Raul Novoa v. The GEO Group,
Inc., No. 5:17-cv-02514-JGB-SHK pending in the U.S. District Court for the Central District of

California.

GEO is submitting the REA under IGSA no. EROIGSA-11-0003, Changes Clause, Article X.B.
for a “constructive change due to incomplete performance specifications and standards.” GEO
included a one-page attachment to the REA that had four-line items recording invoices submitted
by Norton Rose Fulbright to GEO for the case of Novoa, Raul, et al. v. GEO. The fees and
expenses for all invoices total $139,059.96. GEO noted in the REA that Norton Rose Fulbright is
GEQO’s primary law firm and that this firm is assisted by local counsel and an e-discovery service
provider. No other supporting documentation was provided with the REA.

ICE/OAQ has carefully reviewed the REA and finds no legal basis to pay any part of the request.
Therefore, I have determined that the REA should be denied in its entirety. The basis for this
determination is as follows:

wWww.ice.gov
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1. There have been no constructive changes to the terms of the IGSA. A constructive
change occurs when a contractor performs work beyond the contract requirements,
without a formal order under the Changes clause, either due to an informal order from or
through the fault of the Government. See Nu-Way Concrete Co., Inc. v. Dep't of
Homeland Security, CBCA No. 1411, 11-1 BCA 9 34636, (2010). The service provider
has the burden of demonstrating a constructive change. /d. Although GEO’s REA cites to
the Changes Clause Article X.B., GEO fails to identify any express changes in the terms
of the IGSA and fails to show a constructive change. In fact, there have been no relevant
changes to the terms or scope of the IGSA and the contracting officer has not required the
service provider to perform work beyond the requirements of the IGSA terms. This IGSA
is a firm-fixed price performance-based contracting vehicle. As such, the risk of
performance, including the burden of administering the IGSA, falls to the service
provider. Where there is no change to the contract, whether expressly or constructively,
an equitable adjustment is not appropriate.

2. The performance specifications and standards are not “incomplete™ and are not defective.
The IGSA, as awarded in 2011, included a requirement to house detainees and perform
related detention service in accordance with the Performance Based National Detention
Standards (PBNDS). (See IGSA, Article V). Specifically, the IGSA is clear about the
terms and conditions of the Voluntary Work Program. The PBNDS outlines the purpose,
scope. and expected outcomes of the program (PBNDS 2008 at Part 5, § 33 and see
PBNDS 2011 (2016 Revisions) at Part 5.8, as incorporated in Mod P00024). Furthermore
the IGSA award document and contract line item structure set forth the rate of
reimbursement for the program. (SF 347, CLIN 0007, dated May 31, 2011).
Accordingly, the service provider has been on notice about these terms since contract
inception, when the performance-based contract was negotiated.

3. GEO'’s legal fees and expenses are not cognizable costs under the contract terms or under
FAR 31.205-47. Under the terms of the IGSA, GEO is required to provide detention
services and ensure compliance with all applicable laws, regulations, policies and
procedures. (See IGSA, Article II1.B.). GEO’s defense of these private lawsuits is a
defense of its contract performance.

Based on the above, GEO’s REA is denied in its entirety. As a threshold matter, GEO has failed
to show its entitlement to such a modification under the IGSA terms or applicable laws and
regulations. Additionally, GEO has failed to address the reasonableness or provide adequate
supporting data for the quantum sought. While the government denies this REA in its entirety,
please note that disputes under this IGSA are governed by the Disputes Clause at Article X.C.
and the Contract Disputes Act (41 U.S.C. §§ 7101-7109).

www.ice.gov
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If you have any iuestions regarding this matter, please contact me at (949) 425- or by email

at (@ice.dhs.gov

Thank you,

Very Respectfully,

Contracting Officer

www.ice.gov
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JENNY LISETTE FLORES, et al, Plaintiffs

JANET RENO, Attorney General of the United States, et al., Defendants

Case No. CV 85-4544-RJK(Px)

STIPULATED SETTLEMENT AGREEMENT

WHEREAS, Plaintiffs have filed this action against Defendants, challenging, inter alia, the constitutionality
of Defendants' policies, practices and regulations regarding the detention and release of unaccompanied
minors taken into the custody of the Immigration and Naturalization Service (INS) in the Western Region;

and

WHEREAS, the district court has certified this case as a class action on behalf of all minors apprehended
by the INS in the Western Region of the United States; and

WHEREAS, this litigation has been pending for nine (9) years, all parties have conducted extensive
discovery, and the United States Supreme Court has upheld the constitutionality of the challenged INS

regulations on their face and has remanded for further proceedings consistent with its opinion; and

WHEREAS, on November 30, 1987, the parties reached a settlement agreement requiring that minors in
INS custody in the Western Region be housed in facilities meeting certain standards, including state
standards for the housing and care of dependent children, and Plaintiffs' motion to enforce compliance

with that settlement is currently pending before the court; and

WHEREAS, a trial in this case would be complex, lengthy and costly to all parties concerned, and the
decision of the district court would be subject to appeal by the losing parties with the final outcome

uncertain; and

WHEREAS, the parties believe that settlement of this action is in their best interests and best serves the
interests of justice by avoiding a complex, lengthy and costly trial, and subsequent appeals which could

last several more years;
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NOW, THEREFORE, Plaintiffs and Defendants enter into this Stipulated Settlement Agreement (the
Agreement), stipulate that it constitutes a full and complete resolution of the issues raised in this action,

and agree to the following:
| DEFINITIONS

As used throughout this Agreement the following definitions shall apply:

1. The term "party" or "parties" shall apply to Defendants and Plaintiffs. As the term applies to
Defendants, it shall include their agents, employees, contractors and/or successors in office. As the term

applies to Plaintiffs, it shall include all class members.

2. The term "Plaintiff" or "Plaintiffs" shall apply to the named plaintiffs and all class members.

3. The term "class member" or "class members" shall apply to the persons defined in Paragraph 10

below.

4. The term "minor" shall apply to any person under the age of eighteen (18) years who is detained in the
legal custody of the INS. This Agreement shall cease to apply to any person who has reached the age of
eighteen years. The term "minor" shall not include an emancipated minor or an individual who has been
incarcerated due to a conviction for a criminal offense as an adult. The INS shall treat all persons who are
under the age of eighteen but not included within the definition of "minor" as adults for all purposes,

including release on bond or recognizance.

5. The term "emancipated minor" shall refer to any minor who has been determined to be emancipated in

an appropriate state judicial proceeding.

6. The term "licensed program” shall refer to any program, agency or organization that is licensed by an
appropriate State agency to provide residential, group, or foster care services for dependent children,
including a program operating group homes, foster homes, or facilities for special needs minors. A
licensed program must also meet those standards for licensed programs set forth in Exhibit 1 attached
hereto. All homes and facilities operated by licensed programs, including facilities for special needs
minors, shall be non-secure as required under state law; provided, however, that a facility for special
needs minors may maintain that level of security permitted under state law which is necessary for the
protection of a minor or others in appropriate circumstances, e.g., cases in which a minor has drug or
alcohol problems or is mentally ill. The INS shall make reasonable efforts to provide licensed placements
in those geographical areas where the majority of minors are apprehended, such as southern California,

southeast Texas, southern Florida and the northeast corridor.
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7. The term "special needs minor" shall refer to a minor whose mental and/or physical condition requires
special services and treatment by staff. A minor may have special needs due to drug or alcohol abuse,
serious emotional disturbance, mental illness or retardation, or a physical condition or chronic iliness that
requires special services or treatment. A minor who has suffered serious neglect or abuse may be
considered a minor with special needs if the minor requires special services or treatment as a result of the
neglect or abuse. The INS shall assess minors to determine if they have special needs and, if so, shall
place such minors, whenever possible, in licensed programs in which the INS places children without

special needs, but which provide services and treatment for such special needs.

8. The term "medium security facility" shall refer to a facility that is operated by a program, agency or
organization licensed by an appropriate State agency and that meets those standards set forth in Exhibit
1 attached hereto. A medium security facility is designed for minors who require close supervision but do
not need placement in juvenile correctional facilities. It provides 24-hour awake supervision, custody,
care, and treatment. It maintains stricter security measures, such as intensive staff supervision, than a
facility operated by a licensed program in order to control problem behavior and to prevent escape. Such
a facility may have a secure perimeter but shall not be equipped internally with major restraining

construction or procedures typically associated with correctional facilities.
Il SCOPE OF SETTLEMENT, EFFECTIVE DATE, AND PUBLICATION

9. This Agreement sets out nationwide policy for the detention, release, and treatment of minors in the
custody of the INS and shall supersede all previous INS policies that are inconsistent with the terms of
this Agreement. This Agreement shall become effective upon final court approval, except that those terms
of this Agreement regarding placement pursuant to Paragraph 19 shall not become effective until all
contracts under the Program Announcement referenced in Paragraph 20 below are negotiated and
implemented. The INS shall make its best efforts to execute these contracts within 120 days after the
court's final approval of this Agreement. However, the INS will make reasonable efforts to comply with
Paragraph 19 prior to full implementation of all such contracts. Once all contracts under the Program
Announcement referenced in Paragraph 20 have been implemented, this Agreement shall supersede the
agreement entitled Memorandum of Understanding Re Compromise of Class Action: Conditions of
Detention (hereinafter "MOU"), entered into by and between the Plaintiffs and Defendants and filed with
the United States District Court for the Central District of California on November 30, 1987, and the MOU
shall thereafter be null and void. However, Plaintiffs shall not institute any legal action for enforcement of
the MOU for a six (6) month period commencing with the final district court approval of this Agreement,
except that Plaintiffs may institute enforcement proceedings if the Defendants have engaged in serious
violations of the MOU that have caused irreparable harm to a class member for which injunctive relief

would be appropriate. Within 120 days of the final district court approval of this Agreement, the INS shall
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initiate action to publish the relevant and substantive terms of this Agreement as a Service regulation.
The final regulations shall not be inconsistent with the terms of this Agreement. Within 30 days of final
court approval of this Agreement, the INS shall distribute to all INS field offices and sub-offices
instructions regarding the processing, treatment, and placement of juveniles. Those instructions shall
include, but may not be limited to, the provisions summarizing the terms of the Agreement attached
hereto as Exhibit 2.

Il CLASS DEFINITION

10. The certified class in this action shall be defined as follows: "All minors who are detained in the legal
custody of the INS."

IV STATEMENTS OF GENERAL APPLICABILITY

11. The INS treats, and shall continue to treat, all minors in its custody with dignity, respect and special
concern for their particular vulnerability as minors. The INS shall place each detained minor in the least
restrictive setting appropriate to the minor's age and special needs, provided that such setting is
consistent with its interests to ensure the minor's timely appearance before the INS and the immigration
courts and to protect the minor's well-being and that of others. Nothing herein shall require the INS to
release a minor to any person or agency whom the INS has reason to believe may harm or neglect the

minor or fail to present him or her before the INS or the immigration courts when requested to do so.
V PROCEDURES AND TEMPORARY PLACEMENT FOLLOWING ARREST

12. Whenever the INS takes a minor into custody, it shall expeditiously process the minor and shall
provide the minor with a notice of rights, including the right to a bond redetermination hearing if
applicable. Following arrest, the INS shall hold minors in facilities that are safe and sanitary and that are
consistent with the INS's concern for the particular vulnerability of minors. Facilities will provide access to
toilets and sinks, drinking water and food as appropriate, medical assistance if the minor is in need of
emergency services, adequate temperature control and ventilation, adequate supervision to protect
minors from others, and contact with family members who were arrested with the minor. The INS will
segregate unaccompanied minors from unrelated adults. Where such segregation is not immediately
possible, an unaccompanied minor will not be detained with an unrelated adult for more than 24 hours. If
there is no one to whom the INS may release the minor pursuant to Paragraph 14, and no appropriate
licensed program is immediately available for placement pursuant to Paragraph 19, the minor may be
placed in an INS detention facility, or other INS-contracted facility, having separate accommodations for
minors, or a State or county juvenile detention facility. However, minors shall be separated from
delinquent offenders. Every effort must be taken to ensure that the safety and well-being of the minors
detained in these facilities are satisfactorily provided for by the staff. The INS will transfer a minor from a

placement under this paragraph to a placement under Paragraph 19 (i) within three (3) days, if the minor
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was apprehended in an INS district in which a licensed program is located and has space available; or (ii)

within five (5) days in all other cases; except:
1. as otherwise provided under Paragraph 13 or Paragraph 21;
2. as otherwise required by any court decree or court-approved settlement;

3. in the event of an emergency or influx of minors into the United States, in which case the INS

shall place all minors pursuant to Paragraph 19 as expeditiously as possible; or

4. where individuals must be transported from remote areas for processing or speak unusual
languages such that the INS must locate interpreters in order to complete processing, in which

case the INS shall place all such minors pursuant to Paragraph 19 within five (5) business days.

B. For purposes of this Paragraph, the term "emergency" shall be defined as any act or event that
prevents the placement of minors pursuant to Paragraph 19 within the time frame provided. Such
emergencies include natural disasters (e.g., earthquakes, hurricanes, etc.), facility fires, civil disturbances,
and medical emergencies (e.g., a chicken pox epidemic among a group of minors). The term "influx of
minors into the United States" shall be defined as those circumstances where the INS has, at any given
time, more than 130 minors eligible for placement in a licensed program under Paragraph 19, including

those who have been so placed or are awaiting such placement.

C. In preparation for an "emergency" or "influx," as described in Subparagraph B, the INS shall have a
written plan that describes the reasonable efforts that it will take to place all minors as expeditiously as
possible. This plan shall include the identification of 80 beds that are potentially available for INS
placements and that are licensed by an appropriate State agency to provide residential, group, or foster
care services for dependent children. The plan, without identification of the additional beds available, is
attached as Exhibit 3. The INS shall not be obligated to fund these additional beds on an ongoing basis.
The INS shall update this listing of additional beds on a quarterly basis and provide Plaintiffs’ counsel with

a copy of this listing.

13. If a reasonable person would conclude that an alien detained by the INS is an adult despite his claims
to be a minor, the INS shall treat the person as an adult for all purposes, including confinement and
release on bond or recognizance. The INS may require the alien to submit to a medical or dental
examination conducted by a medical professional or to submit to other appropriate procedures to verify
his or her age. If the INS subsequently determines that such an individual is a minor, he or she will be

treated as a minor in accordance with this Agreement for all purposes.

VI GENERAL POLICY FAVORING RELEASE
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14. Where the INS determines that the detention of the minor is not required either to secure his or her
timely appearance before the INS or the immigration court, or to ensure the minor's safety or that of
others, the INS shall release a minor from its custody without unnecessary delay, in the following order of

preference, to:

A. a parent;

B. a legal guardian;

C. an adult relative (brother, sister, aunt, uncle, or grandparent);

D. an adult individual or entity designated by the parent or legal guardian as capable and
willing to care for the minor's well-being in (i) a declaration signed under penalty of perjury
before an immigration or consular officer or (ii) such other document(s) that establish(es) to
the satisfaction of the INS, in its discretion, the affiant's paternity or guardianship;

E. a licensed program willing to accept legal custody; or

F. an adult individual or entity seeking custody, in the discretion of the INS, when it appears
that there is no other likely alternative to long term detention and family reunification does not

appear to be a reasonable possibility.

15. Before a minor is released from INS custody pursuant to Paragraph 14 above, the custodian must

execute an Affidavit of Support (Form 1-134) and an agreement to:
A. provide for the minor's physical, mental, and financial well-being;

B. ensure the minor's presence at all future proceedings before the INS and the immigration

court;
C. notify the INS of any change of address within five (5) days following a move;

D. in the case of custodians other than parents or legal guardians, not transfer custody of the

minor to another party without the prior written permission of the District Director;

E. notify the INS at least five days prior to the custodian's departing the United States of such
departure, whether the departure is voluntary or pursuant to a grant of voluntary departure or

order of deportation; and

F. if dependency proceedings involving the minor are initiated, notify the INS of the initiation of a
such proceedings and the dependency court of any immigration proceedings pending against the

minor.

2018-ICLI-00052 6335



In the event of an emergency, a custodian may transfer temporary physical custody of a minor prior to
securing permission from the INS but shall notify the INS of the transfer as soon as is practicable
thereatfter, but in all cases within 72 hours. For purposes of this Paragraph, examples of an "emergency"
shall include the serious illness of the custodian, destruction of the home, etc. In all cases where the
custodian in writing seeks written permission for a transfer, the District Director shall promptly respond to

the request.

16. The INS may terminate the custody arrangements and assume legal custody of any minor whose
custodian fails to comply with the agreement required under Paragraph 15. The INS, however, shall not
terminate the custody arrangements for minor violations of that part of the custodial agreement outlined at

Subparagraph 15.C above.

17. A positive suitability assessment may be required prior to release to any individual or program
pursuant to Paragraph 14. A suitability assessment may include such components as an investigation of
the living conditions in which the minor would be placed and the standard of care he would receive,
verification of identity and employment of the individuals offering support, interviews of members of the
household, and a home visit. Any such assessment should also take into consideration the wishes and

concerns of the minor.

18. Upon taking a minor into custody, the INS, or the licensed program in which the minor is placed, shall
make and record the prompt and continuous efforts on its part toward family reunification and the release
of the minor pursuant to Paragraph 14 above. Such efforts at family reunification shall continue so long as

the minor is in INS custody.
VII INS CUSTODY

19. In any case in which the INS does not release a minor pursuant to Paragraph 14, the minor shall
remain in INS legal custody. Except as provided in Paragraphs 12 or 21, such minor shall be placed
temporarily in a licensed program until such time as release can be effected in accordance with
Paragraph 14 above or until the minor's immigration proceedings are concluded, whichever occurs
earlier. All minors placed in such a licensed program remain in the legal custody of the INS and may only
be transferred or released under the authority of the INS; provided, however, that in the event of an
emergency a licensed program may transfer temporary physical custody of a minor prior to securing
permission from the INS but shall notify the INS of the transfer as soon as is practicable thereafter, but in

all cases within 8 hours.

20. Within 60 days of final court approval of this Agreement, the INS shall authorize the United States

Department of Justice Community Relations Service to publish in the Commerce Business Daily and/or
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the Federal Register a Program Announcement to solicit proposals for the care of 100 minors in licensed

programs.

21. A minor may be held in or transferred to a suitable State or county juvenile detention facility or a
secure INS detention facility, or INS-contracted facility, having separate accommodations for minors

whenever the District Director or Chief Patrol Agent determines that the minor:

A. has been charged with, is chargeable, or has been convicted of a crime, or is the subject of
delinquency proceedings, has been adjudicated delinquent, or is chargeable with a delinquent
act; provided, however, that this provision shall not apply to any minor whose offense(s) fall(s)

within either of the following categories:

i. Isolated offenses that (1) were not within a pattern or practice of criminal activity
and (2) did not involve violence against a person or the use or carrying of a weapon

(Examples: breaking and entering, vandalism, DUI, etc. This list is not exhaustive.);

ii. Petty offenses, which are not considered grounds for stricter means of detention in
any case (Examples: shoplifting, joy riding, disturbing the peace, etc. This list is not

exhaustive.);

As used in this paragraph, "chargeable" means that the INS has probable cause to believe that

the individual has committed a specified offense;

B. has committed, or has made credible threats to commit, a violent or malicious act (whether

directed at himself or others) while in INS legal custody or while in the presence of an INS officer;

C. has engaged, while in a licensed program, in conduct that has proven to be unacceptably
disruptive of the normal functioning of the licensed program in which he or she has been placed
and removal is necessary to ensure the welfare of the minor or others, as determined by the staff
of the licensed program (Examples: drug or alcohol abuse, stealing, fighting, intimidation of

others, etc. This list is not exhaustive.);
D. is an escape-risk; or

E. must be held in a secure facility for his or her own safety, such as when the INS has reason to
believe that a smuggler would abduct or coerce a particular minor to secure payment of

smuggling fees.
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22. The term "escape-risk" means that there is a serious risk that the minor will attempt to escape from
custody. Factors to consider when determining whether a minor is an escape-risk or not include, but are

not limited to, whether:

A. the minor is currently under a final order of deportation or exclusion;

B. the minor's immigration history includes: a prior breach of a bond; a failure to appear before
the INS or the immigration court; evidence that the minor is indebted to organized smugglers for
his transport; or a voluntary departure or a previous removal from the United States pursuant to a

final order of deportation or exclusion;

C. the minor has previously absconded or attempted to abscond from INS custody.

283. The INS will not place a minor in a secure facility pursuant to Paragraph 21 if there are less restrictive
alternatives that are available and appropriate in the circumstances, such as transfer to (a) a medium
security facility which would provide intensive staff supervision and counseling services or (b) another
licensed program. All determinations to place a minor in a secure facility will be reviewed and approved

by the regional juvenile coordinator.

24A. A minor in deportation proceedings shall be afforded a bond redetermination hearing before an
immigration judge in every case, unless the minor indicates on the Notice of Custody Determination form

that he or she refuses such a hearing.

B. Any minor who disagrees with the INS's determination to place that minor in a particular type of facility,
or who asserts that the licensed program in which he or she has been placed does not comply with the
standards set forth in Exhibit 1 attached hereto, may seek judicial review in any United States District
Court with jurisdiction and venue over the matter to challenge that placement determination or to allege
noncompliance with the standards set forth in Exhibit 1. In such an action, the United States District Court

shall be limited to entering an order solely affecting the individual claims of the minor bringing the action.

C. In order to permit judicial review of Defendants' placement decisions as provided in this Agreement,
Defendants shall provide minors not placed in licensed programs with a notice of the reasons for housing
the minor in a detention or medium security facility. With respect to placement decisions reviewed under
this paragraph, the standard of review for the INS's exercise of its discretion shall be the abuse of
discretion standard of review. With respect to all other matters for which this paragraph provides judicial

review, the standard of review shall be de novo review.
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D. The INS shall promptly provide each minor not released with (a) INS Form 1-770; (b) an explanation of
the right of judicial review as set out in Exhibit 6, and (c) the list of free legal services providers compiled

pursuant to INS regulation (unless previously given to the minor).

E. Exhausting the procedures established in Paragraph 37 of this Agreement shall not be a precondition
to the bringing of an action under this paragraph in any United District Court. Prior to initiating any such
action, however, the minor and/or the minors' attorney shall confer telephonically or in person with the
United States Attorney's office in the judicial district where the action is to be filed, in an effort to informally

resolve the minor's complaints without the need of federal court intervention.
VIl TRANSPORTATION OF MINORS

25. Unaccompanied minors arrested or taken into custody by the INS should not be transported by the

INS in vehicles with detained adults except
A. when being transported from the place of arrest or apprehension to an INS office, or
B. where separate transportation would be otherwise impractical.

When transported together pursuant to Clause (B) minors shall be separated from adults. The INS shall
take necessary precautions for the protection of the well-being of such minors when transported with

adults.

26. The INS shall assist without undue delay in making transportation arrangements to the INS office
nearest the location of the person or facility to whom a minor is to be released pursuant to Paragraph 14.

The INS may, in its discretion, provide transportation to minors.
IX TRANSFER OF MINORS

27. Whenever a minor is transferred from one placement to another, the minor shall be transferred with all
of his or her possessions and legal papers; provided, however, that if the minor's possessions exceed the
amount permitted normally by the carrier in use, the possessions will be shipped to the minor in a timely
manner. No minor who is represented by counsel shall be transferred without advance notice to such
counsel, except in unusual and compelling circumstances such as where the safety of the minor or others
is threatened or the minor has been determined to be an escape-risk, or where counsel has waived such

notice, in which cases notice shall be provided to counsel within 24 hours following transfer.
X MONITORING AND REPORTS

28A. An INS Juvenile Coordinator in the Office of the Assistant Commissioner for Detention and

Deportation shall monitor compliance with the terms of this Agreement and shall maintain an up-to-date
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record of all minors who are placed in proceedings and remain in INS custody for longer than 72 hours.
Statistical information on such minors shall be collected weekly from all INS district offices and Border
Patrol stations. Statistical information will include at least the following: (1) biographical information such
as each minor's name, date of birth, and country of birth, (2) date placed in INS custody, (3) each date
placed, removed or released, (4) to whom and where placed, transferred, removed or released, (5)
immigration status, and (6) hearing dates. The INS, through the Juvenile Coordinator, shall also collect
information regarding the reasons for every placement of a minor in a detention facility or medium

security facility.

B. Should Plaintiffs' counsel have reasonable cause to believe that a minor in INS legal custody should
have been released pursuant to Paragraph 14, Plaintiffs' counsel may contact the Juvenile Coordinator to
request that the Coordinator investigate the case and inform Plaintiffs' counsel of the reasons why the

minor has not been released.

29. On a semi-annual basis, until two years after the court determines, pursuant to Paragraph 31, that the
INS has achieved substantial compliance with the terms of this Agreement, the INS shall provide to
Plaintiffs' counsel the information collected pursuant to Paragraph 28, as permitted by law, and each INS
policy or instruction issued to INS employees regarding the implementation of this Agreement. In addition,
Plaintiffs’ counsel shall have the opportunity to submit questions, on a semi-annual basis, to the Juvenile
Coordinator in the Office of the Assistant Commissioner for Detention and Deportation with regard to the
implementation of this Agreement and the information provided to Plaintiffs' counsel during the preceding
six-month period pursuant to Paragraph 28. Plaintiffs' counsel shall present such questions either orally or
in writing, at the option of the Juvenile Coordinator. The Juvenile Coordinator shall furnish responses,

either orally or in writing at the option of Plaintiffs' counsel, within 30 days of receipt.

30. On an annual basis, commencing one year after final court approval of this Agreement, the INS
Juvenile Coordinator shall review, assess, and report to the court regarding compliance with the terms of
this Agreement. The Coordinator shall file these reports with the court and provide copies to the parties,
including the final report referenced in Paragraph 35, so that they can submit comments on the report to
the court. In each report, the Coordinator shall state to the court whether or not the INS is in substantial
compliance with the terms of this Agreement, and, if the INS is not in substantial compliance, explain the
reasons for the lack of compliance. The Coordinator shall continue to report on an annual basis until three
years after the court determines that the INS has achieved substantial compliance with the terms of this

Agreement.

31. One year after the court's approval of this Agreement, the Defendants may ask the court to determine

whether the INS has achieved substantial compliance with the terms of this Agreement.
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XI ATTORNEY-CLIENT VISITS

32. A. Plaintiffs' counsel are entitled to attorney-client visits with class members even though they may
not have the names of class members who are housed at a particular location. All visits shall occur in
accordance with generally applicable policies and procedures relating to attorney-client visits at the facility
in question. Upon Plaintiffs' counsel's arrival at a facility for attorney-client visits, the facility staff shall
provide Plaintiffs' counsel with a list of names and alien registration numbers for the minors housed at that
facility. In all instances, in order to memorialize any visit to a minor by Plaintiffs’ counsel, Plaintiffs’
counsel must file a notice of appearance with the INS prior to any attorney-client meeting. Plaintiffs’
counsel may limit any such notice of appearance to representation of the minor in connection with this
Agreement. Plaintiffs' counsel must submit a copy of the notice of appearance by hand or by mail to the

local INS juvenile coordinator and a copy by hand to the staff of the facility.

B. Every six months, Plaintiffs' counsel shall provide the INS with a list of those attorneys who may make
such attorney-client visits, as Plaintiffs' counsel, to minors during the following six month period. Attorney-
client visits may also be conducted by any staff attorney employed by the Center for Human Rights &
Constitutional Law in Los Angeles, California or the National Center for Youth Law in San Francisco,
California, provided that such attorney presents credentials establishing his or her employment prior to

any visit.

C. Agreements for the placement of minor in non-INS facilities shall permit attorney-client visits, including

by class counsel in this case.

D. Nothing in Paragraph 32 shall affect a minor's right to refuse to meet with Plaintiffs' counsel. Further,

the minor's parent or legal guardian may deny Plaintiffs’ counsel permission to meet with the minor.
XIl FACILITY VISITS

33. In addition to the attorney-client visits permitted pursuant to Paragraph 32, Plaintiffs' counsel may
request access to any licensed program's facility in which a minor has been placed pursuant to Paragraph
19 or to any medium security facility or detention facility in which a minor has been placed pursuant to
Paragraphs 21 or 23. Plaintiffs' counsel shall submit a request to visit a facility under this paragraph to the
INS district juvenile coordinator who will provide reasonable assistance to Plaintiffs' counsel by conveying
the request to the facility's staff and coordinating the visit. The rules and procedures to be followed in
connection with any visit approved by a facility under this paragraph are set forth in Exhibit 4 attached,
except as may be otherwise agreed by Plaintiffs' counsel and the facility's staff. In all visits to any facility
pursuant to this Agreement, Plaintiffs' counsel and their associated experts shall treat minors and staff

with courtesy and dignity and shall not disrupt the normal functioning of the facility.

Xl TRAINING
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34. Within 120 days of final court approval of this Agreement, the INS shall provide appropriate guidance
and training for designated INS employees regarding the terms of this Agreement. The INS shall develop
written and/or audio or video materials for such training. Copies of such written and/or audio or video
training materials shall be made available to Plaintiffs' counsel when such training materials are sent to

the field, or to the extent practicable, prior to that time.
XIV DISMISSAL

35. After the court has determined that the INS is in substantial compliance with this Agreement and the
Coordinator has filed a final report, the court, without further notice, shall dismiss this action. Until such

dismissal, the court shall retain jurisdiction over this action.
XV RESERVATION OF RIGHTS

36. Nothing in this agreement shall limit the rights, if any, of individual class members to preserve issues
for judicial review in the appeal of an individual case or for class members to exercise any independent

rights they may otherwise have.
XVI NOTICE AND DISPUTE RESOLUTION

37. This paragraph provides for the enforcement, in this District Court, of the provisions of this Agreement
except for claims brought under Paragraph 24. The parties shall meet telephonically or in person to
discuss a complete or partial repudiation of this Agreement or any alleged non-compliance with the terms
of the Agreement, prior to bringing any individual or class action to enforce this Agreement. Notice of a
claim that defendants have violated the terms of this Agreement shall be served on plaintiffs addressed

to:

CENTER FOR HUMAN RIGHTS & CONSTITUTIONAL LAW
Carlos Holguin

Peter A. Schey

256 South Occidental Boulevard

Los Angeles, CA 90057

NATIONAL CENTER FOR YOUTH LAW
Alice Bussiere

James Morales

114 Sansome Street, Suite 905

San Francisco, CA 94104

and on Defendants addressed to:
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Michael Johnson

Assistant United States Attorney
300 N. Los Angeles St., Rm. 7516
Los Angeles, CA 90012

Allen Hausman

Office of Immigration Litigation
Civil Division

U.S. Department of Justice

P.O. Box 878, Ben Franklin Station
Washington, DC 20044

XVII PUBLICITY

38. Plaintiffs and Defendants shall hold a joint press conference to announce this Agreement. The INS
shall send copies of this Agreement to social service and voluntary agencies agreed upon by the parties,
as set forth in Exhibit 5 attached. The parties shall pursue such other public dissemination of information

regarding this Agreement as the parties shall agree.
XVIII ATTORNEYS FEES AND COSTS

39. Within 60 days of final court approval of this Agreement, Defendants shall pay to Plaintiffs the total

sum of $ , in full settlement of all attorneys' fees and costs in this case.
XIX TERMINATION

40. All terms of this Agreement shall terminate the earlier of five years from the date of final court
approval of this Agreement or three years after the court determines that the INS is in substantial
compliance with the Agreement, except the following: the INS shall continue to house the general

population of minors in INS custody in facilities that are state-licensed for the care of dependent minors.
XX REPRESENTATIONS AND WARRANTY

41. Counsel for the respective parties, on behalf of themselves and their clients, represent that they know
of nothing in this Agreement that exceeds the legal authority of the parties or is in violation of any law.
Defendants' counsel represent and warrant that they are fully authorized and empowered to enter into this
Agreement on behalf of the Attorney General, the United States Department of Justice, and the
Immigration and Naturalization Service, and acknowledge that Plaintiffs enter into this Agreement in
reliance on such representation. Plaintiffs' counsel represent and warrant that they are fully authorized
and empowered to enter into this Agreement on behalf of the Plaintiffs, and acknowledge that Defendants

enter into this Agreement in reliance on such representation. The undersigned, by their signatures on
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behalf of the Plaintiffs and Defendants, warrant that upon execution of this Agreement in their
representative capacities, their principals, agents, and successors of such principals and agents shall be

fully and unequivocally bound hereunder to the full extent authorized by law.

EXHIBIT 1
Minimum Standards for Licensed Programs
A. Licensed programs shall comply with all applicable state child welfare laws and regulations and all
state and local building, fire, health and safety codes and shall provide or arrange for the following

services for each minor in its care:

1. Proper physical care and maintenance, including suitable living accommodations, food,

appropriate clothing, and personal grooming items.

2. Appropriate routine medical and dental care, family planning services, and emergency health
care services, including a complete medical examination (including screening for infectious
disease) within 48 hours of admission, excluding weekends and holidays, unless the minor was
recently examined at another facility; appropriate immunizations in accordance with the U.S.
Public Health Service (PHS), Center for Disease Control; administration of prescribed medication

and special diets; appropriate mental health interventions when necessary.

3. An individualized needs assessment which shall include: (a) various initial intake forms; (b)
essential data relating to the identification and history of the minor and family; (c) identification of
the minors' special needs including any specific problem(s) which appear to require immediate
intervention; (d) an educational assessment and plan; (e) an assessment of family relationships
and interaction with adults, peers and authority figures; (f) a statement of religious preference and
practice; (g) an assessment of the minor's personal goals, strengths and weaknesses; and (h)
identifying information regarding immediate family members, other relatives, godparents or

friends who may be residing in the United States and may be able to assist in family reunification.

4. Educational services appropriate to the minor's level of development, and communication skills
in a structured classroom setting, Monday through Friday, which concentrates primarily on the
development of basic academic competencies and secondarily on English Language Training
(ELT). The educational program shall include instruction and educational and other reading
materials in such languages as needed. Basic academic areas should include Science, Social

Studies, Math, Reading, Writing and Physical Education. The program shall provide minors with
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appropriate reading materials in languages other than English for use during the minor's leisure

time.

5. Activities according to a recreation and leisure time plan which shall include daily outdoor
activity, weather permitting, at least one hour per day of large muscle activity and one hour per
day of structured leisure time activities (this should not include time spent watching television).

Activities should be increased to a total of three hours on days when school is not in session.

6. At least one (1) individual counseling session per week conducted by trained social work staff
with the specific objectives of reviewing the minor's progress, establishing new short term

objectives, and addressing both the developmental and crisis-related needs of each minor.

7. Group counseling sessions at least twice a week. This is usually an informal process and takes
place with all the minors present. It is a time when new minors are given the opportunity to get
acquainted with the staff, other children, and the rules of the program. It is an open forum where
everyone gets a chance to speak. Daily program management is discussed and decisions are
made about recreational activities, etc. It is a time for staff and minors to discuss whatever is on

their minds and to resolve problems.

8. Acculturation and adaptation services which include information regarding the development of
social and inter-personal skills which contribute to those abilities necessary to live independently

and responsibly.

9. Upon admission, a comprehensive orientation regarding program intent, services, rules (written

and verbal), expectations and the availability of legal assistance.
10. Whenever possible, access to religious services of the minor's choice.

11. Visitation and contact with family members (regardless of their immigration status) which is
structured to encourage such visitation. The staff shall respect the minor's privacy while

reasonably preventing the unauthorized release of the minor.

12. A reasonable right to privacy, which shall include the right to: (a) wear his or her own clothes,
when available; (b) retain a private space in the residential facility, group or foster home for the
storage of personal belongings; (c) talk privately on the phone, as permitted by the house rules
and regulations; (d) visit privately with guests, as permitted by the house rules and regulations;
and (e) receive and send uncensored mail unless there is a reasonable belief that the mail

contains contraband.
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13. Family reunification services designed to identify relatives in the United States as well as in
foreign countries and assistance in obtaining legal guardianship when necessary for the release

of the minor.

14. Legal services information regarding the availability of free legal assistance, the right to be
represented by counsel at no expense to the government, the right to a deportation or exclusion
hearing before an immigration judge, the right to apply for political asylum or to request voluntary

departure in lieu of deportation.

B. Service delivery is to be accomplished in a manner which is sensitive to the age, culture, native

language and the complex needs of each minor.

C. Program rules and discipline standards shall be formulated with consideration for the range of ages
and maturity in the program and shall be culturally sensitive to the needs of alien minors. Minors shall not
be subjected to corporal punishment, humiliation, mental abuse, or punitive interference with the daily
functions of living, such as eating or sleeping. Any sanctions employed shall not: (1) adversely affect
either a minor's health, or physical or psychological well-being; or (2) deny minors regular meals,

sufficient sleep, exercise, medical care, correspondence privileges, or legal assistance.

D. A comprehensive and realistic individual plan for the care of each minor must be developed in
accordance with the minor's needs as determined by the individualized need assessment. Individual

plans shall be implemented and closely coordinated through an operative case management system.

E. Programs shall develop, maintain and safeguard individual client case records. Agencies and
organizations are required to develop a system of accountability which preserves the confidentiality of

client information and protects the records from unauthorized use or disclosure.

F. Programs shall maintain adequate records and make regular reports as required by the INS that permit
the INS to monitor and enforce this order and other requirements and standards as the INS may

determine are in the best interests of the minors.

Exhibit 2
Instructions to Service Officers re:
Processing, Treatment, and Placement of Minors
These instructions are to advise Service officers of INS policy regarding the way in which minors in INS
custody are processed, housed and released. These instructions are applicable nationwide and

supersede all prior inconsistent instructions regarding minors.

2018-ICLI-00052 6346



(a) Minors. A minor is a person under the age of eighteen years. However, individuals who have been
"emancipated" by a state court or convicted and incarcerated for a criminal offense as an adult are not
considered minors. Such individuals must be treated as adults for all purposes, including confinement and

release on bond.

Similarly, if a reasonable person would conclude that an individual is an adult despite his claims to be a
minor, the INS shall treat such person as an adult for all purposes, including confinement and release on
bond or recognizance. The INS may require such an individual to submit to a medical or dental
examination conducted by a medical professional or to submit to other appropriate procedures to verify
his or her age. If the INS subsequently determines that such an individual is a minor, he or she will be

treated as a minor for all purposes.

(b) General policy. The INS treates and shall continued to treat minors with dignity, respect and special
concern for their particular vulnerability. INS policy is to place each detained minor in the least restrictive
setting appropriate to the minor's age and special needs, provided that such setting is consistent with the
need to ensure the minor's timely appearance and to protect the minor's well-being and that of others.
INS officers are not required to release a minor to any person or agency whom they have reason to
believe may harm or neglect the minor or fail to present him or her before the INS or the immigration

courts when requested to do so.

(c) Processing. The INS will expeditiously process minors and will provide them a Form |-770 notice of

rights, including the right to a bond redetermination hearing, if applicable.

Following arrest, the INS will hold minors in a facility that is safe and sanitary and that is consistent with
the INS's concern for the particular vulnerability of minors. Such facilities will have access to toilets and
sinks, drinking water and food as appropriate, medical assistance if the minor is in need of emergency
services, adequate temperature control and ventilation, adequate supervision to protect minors from
others, and contact with family members who were arrested with the minor. The INS will separate
unaccompanied minors from unrelated adults whenever possible. Where such segregation is not
immediately possible, an unaccompanied minor will not be detained with an unrelated adult for more than
24 hours.

If the minor cannot be immediately released, and no licensed program (described below) is available to
care for him, he should be placed in an INS or INS-contract facility that has separate accommodations for
minors, or in a State or county juvenile detention facility that separates minors in INS custody from
delinquent offenders. The INS will make every effort to ensure the safety and well-being of juveniles

placed in these facilities.
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(d) Release. The INS will release minors from its custody without unnecessary delay, unless detention of
a juvenile is required to secure her timely appearance or to ensure the minor's safety or that of others.

Minors shall be released in the following order of preference, to:
(i) a parent;
(i) a legal guardian;
(iii) an adult relative (brother, sister, aunt, uncle, or grandparent);

(iv) an adult individual or entity designated by the parent or legal guardian as capable and
willing to care for the minor's well-being in (i) a declaration signed under penalty of perjury
before an immigration or consular officer, or (ii) such other documentation that establishes to
the satisfaction of the INS, in its discretion, that the individual designating the individual or

entity as the minor's custodian is in fact the minor's parent or guardian;

(v) a state-licensed juvenile shelter, group home, or foster home willing to accept legal

custody; or

(vi) an adult individual or entity seeking custody, in the discretion of the INS, when it appears
that there is no other likely alternative to long term detention and family reunification does not

appear to be a reasonable possibility.

(e) Certification of custodian. Before a minor is released, the custodian must execute an Affidavit of

Support (Form I-134) and an agreement to:
(i) provide for the minor's physical, mental, and financial well-being;

(i) ensure the minor's presence at all future proceedings before the INS and the immigration

court;
(iii) notify the INS of any change of address within five (5) days following a move;

(iv) if the custodian is not a parent or legal guardian, not transfer custody of the minor to
another party without the prior written permission of the District Director, except in the event

of an emergency;

(v) notify the INS at least five days prior to the custodian's departing the United States of such
departure, whether the departure is voluntary or pursuant to a grant of voluntary departure or

order of deportation; and
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(vi) if dependency proceedings involving the minor are initiated, notify the INS of the initiation
of a such proceedings and the dependency court of any deportation proceedings pending

against the minor.

In an emergency, a custodian may transfer temporary physical custody of a minor prior to securing
permission from the INS, but must notify the INS of the transfer as soon as is practicable, and in all cases
within 72 hours. Examples of an "emergency" include the serious iliness of the custodian, destruction of
the home, etc. In all cases where the custodian seeks written permission for a transfer, the District

Director shall promptly respond to the request.

The INS may terminate the custody arrangements and assume legal custody of any minor whose
custodian fails to comply with the agreement. However, custody arrangements will not be terminated for
minor violations of the custodian's obligation to notify the INS of any change of address within five days

following a move.

(f) Suitability assessment. An INS officer may require a positive suitability assessment prior to releasing
a minor to any individual or program. A suitability assessment may include an investigation of the living
conditions in which the minor is to be placed and the standard of care he would receive, verification of
identity and employment of the individuals offering support, interviews of members of the household, and

a home visit. The assessment will also take into consideration the wishes and concerns of the minor.

(g) Family reunification. Upon taking a minor into custody, the INS, or the licensed program in which the
minor is placed, will promptly attempt to reunite the minor with his or her family to permit the release of
the minor under Paragraph (d) above. Such efforts at family reunification will continue so long as the
minor is in INS or licensed program custody and will be recorded by the INS or the licensed program in

which the minor is placed.

(h) Placement in licensed programs. A "licensed program" is any program, agency or organization
licensed by an appropriate state agency to provide residential group, or foster care services for
dependent children, including a program operating group homes, foster homes or facilities for special
needs minors. Exhibit 1 of the Flores v. Reno Settlement Agreement describes the standards required of
licensed programs. Juveniles who remain in INS custody must be placed in a licensed program within
three days if the minor was apprehended in an INS district in which a licensed program is located and has

space available, or within five days in all other cases, except when:
() the minor is an escape risk or delinquent, as defined in Paragraph (I) below;

(i) a court decree or court-approved settlement requires otherwise;
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(iii) an emergency or influx of minors into the United States prevents compliance, in which

case all minors should be placed in licensed programs as expeditiously as possible; or

(iv) where the minor must be transported from remote areas for processing or speaks an
unusual language such that a special interpreter is required to process the minor, in which

case the minor must be placed in a licensed program within five business days.

(i) Secure and supervised detention. A minor may be held in or transferred to a State or county juvenile
detention facility or in a secure INS facility or INS-contracted facility having separate accommodations for

minors, whenever the District Director or Chief Patrol Agent determines that the minor -

(i) has been charged with, is chargeable, or has been convicted of a crime, or is the subject
of delinquency proceedings, has been adjudicated delinquent, or is chargeable with a

delinquent act, unless the minor's offense is

(a) an isolated offense not within a pattern of criminal activity which did not involve
violence against a person or the use or carrying of a weapon (Examples: breaking

and entering, vandalism, DUI, etc. ); or

(b) a petty offense, which is not considered grounds for stricter means of detention in

any case (Examples: shoplifting, joy riding, disturbing the peace, etc.);

(ii) has committed, or has made credible threats to commit, a violent or malicious act
(whether directed at himself or others) while in INS legal custody or while in the presence of

an INS officer;

(iii) has engaged, while in a licensed program, in conduct that has proven to be unacceptably
disruptive of the normal functioning of the licensed program in which he or she has been
placed and removal is necessary to ensure the welfare of the minor or others, as determined
by the staff of the licensed program (Examples: drug or alcohol abuse, stealing, fighting,

intimidation of others, etc.);
(iv) is an escape-risk; or

(v) must be held in a secure facility for his or her own safety, such as when the INS has
reason to believe that a smuggler would abduct or coerce a particular minor to secure

payment of smuggling fees.
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"Chargeable" means that the INS has probable cause to believe that the individual has committed a

specified offense.

The term "escape-risk" means that there is a serious risk that the minor will attempt to escape from
custody. Factors to consider when determining whether a minor is an escape-risk or not include, but are

not limited to, whether:
(a) the minor is currently under a final order of deportation or exclusion;

(b) the minor's immigration history includes: a prior breach of a bond; a failure to appear
before the INS or the immigration court; evidence that the minor is indebted to organized
smugglers for his transport; or a voluntary departure or a previous removal from the United

States pursuant to a final order of deportation or exclusion;
(c) the minor has previously absconded or attempted to abscond from INS custody.

The INS will not place a minor in a State or county juvenile detention facility, secure INS detention facility,
or secure INS-contracted facility if less restrictive alternatives are available and appropriate in the
circumstances, such as transfer to a medium security facility that provides intensive staff supervision and
counseling services or transfer to another licensed program. All determinations to place a minor in a

secure facility must be reviewed and approved by the regional Juvenile Coordinator.

(i) Notice of right to bond redetermination and judicial review of placement. A minor in deportation
proceedings shall be afforded a bond redetermination hearing before an immigration judge in every case
in which he either affirmatively requests, or fails to request or refuse, such a hearing on the Notice of
Custody Determination. A juvenile who is not released or placed in a licensed placement shall be
provided (1) a written explanation of the right of judicial review in the form attached, and (2) the list of free

legal services providers compiled pursuant to 8 C.F.R. § 292a.

(k) Transportation and transfer. Unaccompanied minors should not be transported in vehicles with
detained adults except when being transported from the place of arrest or apprehension to an INS office
or where separate transportation would be otherwise impractical, in which case minors shall be separated
from adults. INS officers shall take all necessary precautions for the protection of minors during

transportation with adults.

When a minor is to be released, the INS will assist him or her in making transportation arrangements to
the INS office nearest the location of the person or facility to whom a minor is to be released. The Service

may, in its discretion, provide transportation to such minors.
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Whenever a minor is transferred from one placement to another, she shall be transferred with all of her
possessions and legal papers; provided, however, that if the minor's possessions exceed the amount
permitted normally by the carrier in use, the possessions must be shipped to the minor in a timely
manner. No minor who is represented by counsel should be transferred without advance notice to
counsel, except in unusual and compelling circumstances such as where the safety of the minor or others
is threatened or the minor has been determined to be an escape-risk, or where counsel has waived

notice, in which cases notice must be provided to counsel within 24 hours following transfer.

(I) Periodic reporting. All INS district offices and Border Patrol stations must report to the Juvenile
Coordinator statistical information on minors placed in proceedings who remain in INS custody for longer
than 72 hours. Information will include: (a) biographical information, including the minor's name, date of
birth, and country of birth, (b) date placed in INS custody, (c) each date placed, removed or released, (d)
to whom and where placed, transferred, removed or released, (e) immigration status, and (f) hearing
dates. The Juvenile Coordinator must also be informed of the reasons for placing a minor in a medium

security facility or detention facility as described in paragraph (i).

(m) Attorney-client visits by Plaintiffs’' counsel. The INS will permit lawyers for the Reno v. Flores
plaintiff class to visit minors even though they may not have the names of minors who are housed at a
particular location. A list of Plaintiffs’ counsel entitled to make attorney-client visits with minors is available
from the district Juvenile Coordinator. Attorney-client visits may also be conducted by any staff attorney
employed by the Center for Human Rights & Constitutional Law of Los Angeles, California, or the
National Center for Youth Law of San Francisco, California, provided that such attorney presents

credentials establishing his or her employment prior to any visit.

Visits must occur in accordance with generally applicable policies and procedures relating to attorney-
client visits at the facility in question. Upon Plaintiffs' counsel's arrival at a facility for attorney-client visits,
the facility staff must provide Plaintiffs' counsel with a list of names and alien registration numbers for the
minors housed at that facility. In all instances, in order to memorialize any visit to a minor by Plaintiffs'
counsel, Plaintiffs' counsel must file a notice of appearance with the INS prior to any attorney-client
meeting. Plaintiffs' counsel may limit the notice of appearance to representation of the minor in
connection with his placement or treatment during INS custody. Plaintiffs' counsel must submit a copy of
the notice of appearance by hand or by mail to the local INS juvenile coordinator and a copy by hand to

the staff of the facility.

A minor may refuse to meet with Plaintiffs' counsel. Further, the minor's parent or legal guardian may

deny Plaintiffs' counsel permission to meet with the minor.
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(n) Visits to licensed facilities. In addition to the attorney-client visits, Plaintiffs' counsel may request
access to a licensed program's facility (described in paragraph (h)) or to a medium-security facility or
detention facility (described in paragraph (i)) in which a minor has been placed. The district juvenile
coordinator will convey the request to the facility's staff and coordinate the visit. The rules and procedures
to be followed in connection with such visits are set out in Exhibit 4 of the Flores v. Reno Settlement
Agreement,, unless Plaintiffs' counsel and the facility's staff agree otherwise. In all visits to any facility,
Plaintiffs' counsel and their associated experts must treat minors and staff with courtesy and dignity and

must not disrupt the normal functioning of the facility.

EXHIBIT 3

Contingency Plan
In the event of an emergency or influx that prevents the prompt placement of minors in licensed programs
with which the Community Relations Service has contracted, INS policy is to make all reasonable efforts
to place minors in licensed programs licensed by an appropriate state agency as expeditiously as
possible. An emergency is an act or event, such as a natural disaster (e.g. earthquake, fire, hurricane),
facility fire, civil disturbance, or medical emergency (e.g. a chicken pox epidemic among a group of
minors) that prevents the prompt placement of minors in licensed facilities. An influx is defined as any
situation in which there are more than 130 minors in the custody of the INS who are eligible for placement

in licensed programs.

1. The Juvenile Coordinator will establish and maintain an Emergency Placement List of at least 80 beds
at programs licensed by an appropriate state agency that are potentially available to accept emergency
placements. These 80 placements would supplement the 130 placements that INS normally has
available, and whenever possible, would meet all standards applicable to juvenile placements the INS
normally uses. The Juvenile Coordinator may consult with child welfare specialists, group home
operators, and others in developing the list. The Emergency Placement List will include the facility name;
the number of beds at the facility; the name and telephone number of contact persons; the name and
telephone number of contact persons for nights, holidays, and weekends if different; any restrictions on

minors accepted (e.g. age); and any special services that are available.

2. The Juvenile Coordinator will maintain a list of minors affected by the emergency or influx, including (1)

the minor's name, (2) date and country of birth, and (3) date placed in INS custody.

3. Within one business day of the emergency or influx the Juvenile Coordinator, or his or her designee will
contact the programs on the Emergency Placement List to determine available placements. As soon as

available placements are identified, the Juvenile Coordinator will advise appropriate INS staff of their
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availability. To the extent practicable, the INS will attempt to locate emergency placements in geographic

areas where culturally and linguistically appropriate community services are available.

4. In the event that the number of minors needing emergency placement exceeds the available
appropriate placements on the Emergency Placement List, the Juvenile Coordinator will work with the
Community Relations Service to locate additional placements through licensed programs, county social

services departments, and foster family agencies.

5. Each year, the INS will reevaluate the number of regular placements needed for detained minors to
determine whether the number of regular placements should be adjusted to accommodate an increased
or decreased number of minors eligible for placement in licensed programs. However, any decision to
increase the number of placements available shall be subject to the availability of INS resources. The
Juvenile Coordinator shall promptly provide Plaintiffs' counsel with any reevaluation made by INS

pursuant to this paragraph.

6. The Juvenile Coordinator shall provide to Plaintiffs' counsel copies of the Emergency Placement List

within six months after the court's final approval of the Settlement Agreement.

EXHIBIT 4
Agreement Concerning Facility Visits Under Paragraph 33
The purpose of facility visits under paragraph 33 is to interview class members and staff and to observe
conditions at the facility. Visits under paragraph 33 shall be conducted in accordance with the generally
applicable policies and procedures of the facility to the extent that those policies and procedures are

consistent with this Exhibit.

Visits authorized under paragraph 33 shall be scheduled no less than seven (7) business days in
advance. The names, positions, credentials, and professional association (e.g., Center for Human Rights

and Constitutional Law) of the visitors will be provided at that time.

All visits with class members shall take place during normal business hours.

No video recording equipment or cameras of any type shall be permitted. Audio recording equipment

shall be limited to hand-held tape recorders.

The number of visitors will not exceed six (6) or, in the case of a family foster home, four (4), including
interpreters, in any instance. Up to two (2) of the visitors may be non-attorney experts in juvenile justice

and/or child welfare.
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No visit will extend beyond three (3) hours per day in length. Visits shall minimize disruption to the routine

that minors and staff follow.

Exhibit 5
List of Organizations to Receive Information re: Settlement Agreement

Eric Cohen, Immig. Legal Resource Center, 1663 Mission St. Suite 602, San Francisco, CA 94103
Cecilia Munoz, Nat'l Council Of La Raza, 810 1st St. NE Suite 300, Washington, D.C. 20002

Susan Alva, Immig. & Citiz. Proj Director, Coalition For Humane Immig Rights of LA, 1521 Wilshire Blvd.,
Los Angeles, CA 90017

Angela Cornell, Albuguerque Border Cities Proj., Box 35895, Albuquerque, NM 87176-5895

Beth Persky, Executive Director, Centro De Asuntos Migratorios, 1446 Front Street, Suite 305, San
Diego, CA 92101

Dan, Kesselbrenner, , National Lawyers Guild, National Immigration Project, 14 Beacon St.,#503, Boston,
MA 02108

Lynn Marcus , SWRRP, 64 E. Broadway, Tucson, AZ 85701-1720

Maria Jimenez, , American Friends Service Cmte., ILEMP, 3522 Polk Street, Houston, TX 77003-4844
Wendy Young, , U.S. Cath. Conf., 3211 4th St. NE, , Washington, DC, 20017-1194

Miriam Hayward , International Institute Of The East Bay, 297 Lee Street , Oakland, CA 94610

Emily Goldfarb, , Coalition For Immigrant & Refugee Rights, 995 Market Street, Suite 1108 , San
Francisco, CA 94103

Jose De La Paz, Director, California Immigrant Workers Association, 515 S. Shatto Place , Los Angeles,
CA, 90020

Annie Wilson, LIRS, 390 Park Avenue South, First Asylum Concerns, New York, NY 10016

Stewart Kwoh, Asian Pacific American Legal Center, 1010 S. Flower St., Suite 302, Los Angeles, CA
90015

Warren Leiden, Executive Director, AILA, 1400 Eye St., N.W., Ste. 1200, Washington, DC, 20005
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Frank Sharry, Nat'l Immig Ref & Citiz Forum, 220 | Street N.E., Ste. 220, Washington, D.C. 20002

Reynaldo Guerrero, Executive Director, Center For Immigrant's Rights, 48 St. Marks Place , New York,
NY 10003

Charles Wheeler , National Immigration Law Center, 1102 S. Crenshaw Blvd., Suite 101 , Los Angeles,
CA 90019

Deborah A. Sanders, Asylum & Ref. Rts Law Project, Washington Lawyers Comm., 1300 19th Street,
N.W., Suite 500 , Washington, D.C. 20036

Stanley Mark, Asian American Legal Def.& Ed.Fund, 99 Hudson St, 12th Floor, New York, NY 10013

Sid Mohn, Executive Director, Travelers & Immigrants Aid, 327 S. LaSalle Street, Suite 1500, Chicago, IL,
60604

Bruce Goldstein, Attornet At Law, Farmworker Justice Fund, Inc., 2001 S Street, N.W., Suite 210,
Washington, DC 20009

Ninfa Krueger, Director, BARCA, 1701 N. 8th Street, Suite B-28, McAllen, TX 78501
John Goldstein, , Proyecto San Pablo, PO Box 4596,, Yuma, AZ 85364
Valerie Hink, Attorney At Law, Tucson Ecumenical Legal Assistance, P.O. Box 3007 , Tucson, AZ 85702

Pamela Mohr, Executive Director, Alliance For Children's Rights, 3708 Wilshire Blvd. Suite 720, Los
Angeles, CA 90010

Pamela Day, Child Welfare League Of America, 440 1st St. N.W., , Washington, DC 20001

Susan Lydon, Esq., Immigrant Legal Resource Center, 1663 Mission St. Ste 602, San Francisco, CA
94103

Patrick Maher, Juvenile Project, Centro De Asuntos Migratorios, 1446 Front Street, # 305, San Diego, CA
92101

Lorena Munoz, Staff Attorney, Legal Aid Foundation of LA-IRO, 1102 Crenshaw Blvd., Los Angeles, CA
90019

Christina Zawisza, Staff Attorney, Legal Services of Greater Miami, 225 N.E. 34th Street, Suite 300,
Miami, FL 33137
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Miriam Wright Edelman, Executive Director, Children's Defense Fund, 122 C Street N.W. 4th Floor,
Washington, DC 20001

Rogelio Nunez, Executive Director, Proyecto Libertad, 113 N. First St., Harlingen, TX 78550

Exhibit 6
Notice of Right to Judicial Review
"The INS usually houses persons under the age of 18 in an open setting, such as a foster or group home,
and not in detention facilities. If you believe that you have not been properly placed or that you have been
treated improperly, you may ask a federal judge to review your case. You may call a lawyer to help you
do this. If you cannot afford a lawyer, you may call one from the list of free legal services given to you with

this form."
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2. Visits between legal representatives and assistants and an individual detainee are
confidential and shall not be subject to auditory supervision. Private consultation
rooms shall be available for such meetings.

3. Detainees will be advised of their right to contact their consular representatives and
receive visits from their consulate officers

4. Detainees will be advised of visiting privileges and procedures as part of the facility’s
admission and orientation program in a language they can understand.

5. Information about visiting policies and procedures will be readily available to the
public.

6. The number of visitors a detainee may receive and the length of visits will be limited
only by reasonable constraints of space, scheduling, staff availability, safety, security,
and good order. The minimum duration for a visit shall be 30 minutes.

7. Visitors will be required to adequately identify themselves and register to be admitted
into a facility, and safety, security and good order will be maintained.

8. A background check will be conducted on all new volunteers prior to their being
approved to provide services to detainees.

9. Each new volunteer will complete an appropriate, documented orientation program
and sign an acknowledgement of his or her understanding of the applicable rules and
procedures and agreement to comply with them.

10. The applicable contents and procedures in this Standard will be communicated to the
detainee in a language or manner that the detainee can understand.

Voluntary Work Program

1. Detainees may have opportunities to work and earn money while confined, subject to
the number of work opportunities available and within the constraints of safety,
security, and good order.

2. Detainees will be able to volunteer for work assignments but otherwise not be
required to work, except to do personal housekeeping.

3. Essential operations and services will be enhanced through productivity from
detainees.

4. The negative impact of confinement will be reduced through less idleness, improved
morale and fewer disciplinary incidents.

5. Detainee working conditions will comply with all applicable federal, state, and local
work safety laws and regulations.

6. There will be no discrimination regarding voluntary work program access based on
any detainee's race, religion, national origin, gender, sexual orientation, or disability.

7. The applicable contents and procedures in this Standard will be communicated to the

detainee in a language or manner that the detainee can understand.
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