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(b) (6)
Memorandum

Subject

(b) (6)

Date

December 3, 2009

(BIA November 24, 2009)

To

From

Brian O'Leary, Chief Immigration Judge
MaryBeth Keller, Assistant Chief Immigration Judge

L. Neal, Acting Chairman
David L.

Attached please find a copy of the Board's decision dated November 24, 2009, and relevant portions
of the record in the above-referenced matter.
The Board asked me to bring this case to your attention.
Further, the Board anticipates returning the record of proceedings for this remanded case to the
Immigration Court in two weeks. If you wish to review the record prior to its return to the
Immigration Court, please contact Terry Smith (Tower 24).
Thank you for your attention to this matter.

Attachments

0000794
000918

U.S. Department of Justice

Executive Office for Immigration Review
Board of Immigration Appeals
Office of the Clerk
5107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

(b) (6)
Name:

(b)(6) & (b)(7)(C)

Office of the Chief Counsel - USICE/DHS -

(b)(6) & (b)(7)(C)

(b) (6)

A(b)

(6)

Date of this notice: 11/24/2009

Enclosed is a copy of the Board's decision and order in the above-referenced case.
Sincerely,

Donna Carr
Chief Clerk

Enclosure

Panel Members:
Grant, Edward R.
Miller, Neil P.
Mullane, Hugh G.
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U.S. Department of Justice

Executive Office for Immigration Review
Board of Immigration Appeals
Office of the Clerk
5107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

(b)(6) & (b)(7)(C)

(b) (6)
Name: (b)

Office of the Chief Counsel - USICE/DHS -

(b)(6) & (b)(7)(C)

(6)

A(b)

(6)

Date of this notice: 11124/2009

Enclosed is a copy of the Board's decision in the above-referenced case. This copy is being
provided to you as a courtesy. Your attorney or representative has been served with this
decision pursuant to 8 C.F.R. § 1292.5(a). If the attached decision orders that you be removed
from the United States or affirms an Immigration Judge's decision ordering that you be
removed, any petition for review of the attached decision must be filed with and received by the
appropriate court of appeals within 30 days of the date of the decision.

Sincerely,
banrtg.-

ea..A/ti

Donna Carr
Chief Clerk
Enclosure
Panel Members:
Grant, Edward R.
Miller, Neil P.
Mullane, Hugh G.
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U.S. Department of Justice

Decision of the Board of Immigration Appeals

Executive Office for Immigration Review
Falls Church, Vir iiiia 22041

File: A0(b) (6)

Date:

(b) (6)

NOV 2 4 20'39

In re: (b) (6)
IN REMOVAL PROCEEDINGS
APPEAL

(b) (6)
(b)(6) & (b)(7)(C)

ON BEHALF OF RESPONDENT:
ON BEHALF OF DHS:

Assistant Chief Counsel
APPLICATION: Cancellation; voluntary departure

The respondent, a native and citizen of Gambia, appeals from an Immigration Judge's
August 8, 2008, decision, denying her application for cancellation of removal under section 240A(b)
of the Immigration and Nationality Act, 8 U.S.C. § 1229b(b), and her request for voluntary
departure. The appeal will be sustained, and the record remanded.
We review the findings of fact, including the determination of credibility, made by the
Immigration Judge under a "clearly erroneous" standard. See 8 C.F.R. § 1003.1(d)(3)(i) (2009). We
review all other issues, including whether the parties have met the relevant burden of proof, and
issues of discretion, under a de novo standard. See 8 C.F.R. § 1003.1(d)(3)(ii); Matter of A-S-B-,
24 I&N Dec. 493 (BIA 2008). The respondent submitted her cancellation application on
January 15, 2008. Since the application was filed on or after May 11, 2005, it is governed by the
provisions of the REAL ID Act. See Matter of S-B-, 24 I&N Dec. 42 (BIA 2006). Hence, the
amendments made by the REAL ID Act to section 240(c)(4) of the Act, 8 U.S.C. § 1229a(c)(4) apply
to this case.
The respondent contests the Immigration Judge's determination that she lacked the requisite good
moral character for cancellation of removal. See section 240A(b)(1)(B) of the Act. We agree. The
Immigration Judge did not provide a sufficient basis to conclude that under the Internal Revenue
Code, the respondent was not classifiable as a "resident alien" (1.J. at 2).
As the Immigration Judge made no other specific determinations to conclude that the respondent
lacks the requisite good moral character for the relief she seeks, the record will be remanded for
further consideration of her claim. On remand, we encourage the Department of Homeland Security
to present verifiable legal argument based on the Internal Revenue Code or Internal Revenue Service
rulings or guidance regarding the legitimacy of the respondent's claims for the Earned Income Tax
Credit. Accordingly, the following orders will be entered.

0000794
000921

A(b) (6)
ORDER: The respondent's appeal is sustained, and the Immigration Judge's denial of the
respondent's cancellation application is reversed.
FURTHER ORDER: The record is remanded to the Immigration Judge for further proceedings
and the entry of a new decision consistent with the foregoing opinion.
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.UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
UNITED STATES IMMIGRATION COURT

(b) (6)
File No.: A (b) (6)

August 8, 2008

In the Matter of

(b) (6)

IN REMOVAL PROCEEDINGS
Respondent

CHARGE:

Section 237(a)(1)(B).

APPLICATIONS:

Cancellation of removal for certain non-permanent
resident aliens; in the alternative voluntary
departure.

ON BEHALF OF RESPONDENT:

ON BEHALF OF DHS:

(b)(6) & (b)(7)(C)

(b) (6)

ORAL DECISION OF THE IMMIGRATION JUDGE

Section 240A(b)(1) of the Act provides the Attorney General
may cancel the removal and adjust the status of an alien who is
inadmissible or deportable from the United States to that of a
lawful permanent resident if the alien can demonstrate that he or
she (1) has been continuously present in the United States for
not less than ten years; (2) has been a person of good moral
character during that ten-year period; (3) has not been convicted
1
0000794
000923

of an 'offense under 212(a)(2), 237(a)(2) or 237(a)(3) of the Act;
and (4) establishes that his or her removal would result in
exceptional and extremely unusual hardship to the alien's United
States citizen or lawful permanent resident spouse, parent or
child. An alien must meet all four of the initial eligibility
requirements in order -Co qualify for cancellation of removal. If
they are unable to meet any of the four requirements, they are
ineligible for the relief. The Court will pretermit this
application in that the respondent cannot demonstrate that she
has been a person of good moral character during the required
period.
As respondent's counsel argues her tax returns are evidence
of her moral character. The two years she filed tax returns she
claimed an earned income credit both years and received almost
$10,000 in earned income credit during those two. years. And
earned income credit is restricted to United States citizens and
lawful permanent resident aliens of the United States.'
Respondent's claiming Government benefits to which she is
legally precluded would persuade this Court that she has failed
to demonstrate that she is a person of good moral character,
Matter of W-, 5 I&N Dec. 759 (BIA 1954); Matter of Locicero, 11
I&N Dec. 805 (BIA 1966). The Court emphasizes that the burden is
on the respondent to show that she is a person of good moral
1 IRS publication 596 Chapter 1 of Rule 4, "You must be a United
States citizen or lawful resident alien all year."
A (b) (6)

2
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•

character. There is no presumption that an applicant is of good
moral character. The fact that she has obtained these Government
benefits by a false tax return claiming benefits to which she is
legally not entitled is sufficient in and of itself that the
Court would find she has failed to demonstrate existence of good
moral character. The Court is not even considering the extensive
Government benefits which she has received during her illegal
presence in the United States such as Government subsidized
housing, food stamps, Medicare. Her failure to take any active
support or an affirmative act to prohibit her children being
taken back to Africa where she believed it was a certainty they
would be circumcised is a concern to the Court. But none of
these issues need to be evaluated in that the fraudulent income
tax return in and of itself is sufficient for this Court to find
a lack of good moral character and unnecessary to evaluate the
other standards. Having failed to demonstrate the existence of
good moral character the respondent is ineligible for
cancellation of removal.
The only other application for relief is that of voluntary
departure. At the close of proceedings an individual must
demonstrate good moral character. Having failed to demonstrate
that she would be ineligible for voluntary departure.
Additionally, at the close of proceedings, an individual must
present a passport or other travel document sufficient to allow
their reentry into their country of origin. Respondent has
A (b) (6)
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failed to do this. So pursuant to 8 C.F.R. 1240, the respondent
would be statutorily ineligible for voluntary departure.
ORDERS OF THE COURT
The Court only after careful review of the record as all the
following orders are entered:
IT IS ORDERED that the respondent's application for
cancellation of removal under INA Section 240A(b) is denied.
IT IS FURTHER ORDERED that the respondent's application for
voluntary departure under INA Section 240B is denied.
The respondent shall be removed from the United States to
The Gambia on the charges contained in the Notice to Appear.

(b) (6)
Immigration Judge

A (b) (6)
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CERTIFICATE PAGE

I hereby certify that the attached proceeding before
JUDGE (b)

(6)

, in the matter of:

(b) (6)
A (b) (6)

(b) (6)

is an accurate, verbatim transcript of the recording as provided by
the Executive Office for Immigration Review and that this is the
original transcript thereof for the file of the Executive Office
for Immigration Review.

dith Wulf, Transcriber
Free State Reporting, Inc.

October 20, 2008
(completion date)

By submission of this CERTIFICATE PAGE, the Contractor certifies
that a Sony BEC/T-147, 4-channel transcriber or equivalent, and/or
CD, as described in Section C, paragraph C.3.3.2 of the contract,
was used to transcribe the Record of Proceeding shown in the above
paragraph.
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Moutinho, Deborah (EOIR)
From:

Keller, Mary Beth (EOIR)

Sent:

Friday, December 11, 2009 2:36 PM

To:

Moutinho, Deborah (EOIR)

Subject:

FW: IJC Memo -(b)

Attachments: (b)

(6)

(6)

(November 24, 2009)

- Remand due to Board Order.pdf

From: Smith, Gary (EOIR)
Sent: Friday, December 11, 2009 2:27 PM
To: (b) (6)
(EOIR)
Subject: FW: IJC Memo -

(b) (6)

(November 24, 2009)

Judge, give me your perspective on this case as the Board obviously has concerns.

From: Moutinho, Deborah (EOIR)
Sent: Thursday, December 03, 2009 2:43 PM
To: Smith, Gary (EOIR)
Subject: FW: IJC Memo -

(b) (6)

(November 24, 2009)

Good Afternoon
The attached case concerning IJ (b) (6) is being forwarded to you per the request of ACIJ Keller.
Thanks
Deborah

From: Smith, Terry (EOIR)
Sent: Thursday, December 03, 2009 12:29 PM
To: O'Leary, Brian (EOIR); Keller, Mary Beth (EOIR)
Cc: Liebowitz, Ellen (EOIR); Weil, Jack (EOIR); Moutinho, Deborah (EOIR); Smith, Terry (EOIR)
Subject: DC Memo (November 24, 2009)

(b) (6)

Hi Brian & MaryBeth,
Find attached an 11C memo in the
Thank: you,

(b) (6)

(November 24, 2009).

Twh, SO44
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12/11/2009

Keller, Mary Beth (EOIR)
From:
Sent:
To:
Subject:
Attachments:
Follow Up Flag:
Flag Status:

Smith, Gary (EOIR)
Tuesday, December 22, 2009 7:50 AM
EOIR)
(b) (6)
RE: IJC Memo (b) (6)
November 24, 2009)
(b) (6)
Remand due to Board Order.pdf
Follow up
Completed

(b) (6) I have no reason to think the latter. Since you pretermitted the application, I believe what they are telling you is that

you needed to have the record better developed with information from the IRS before you drew the legal conclusion that
she lacked good moral character. I believe that was the reasoning in their comments in the last two paragraphs of the first
page of their decision.

From: (b) (6)
(EOIR)
Sent: Monday, December 21, 2009 7:36 AM
To: Smith, Gary (EOIR)
Subject: RE: DC Memo -

(b) (6)

November 24, 2009)

Sir,
I do not know what the Board's concerns are. Clearly from the decision of the Board there is merely a request for more
evidence. To refresh your memory, 2 years ago the IJ's in (b) (6) had our legal clerk, (b) (6)
research this
issue. After he researched it and gave us his opinion, Judge C(b) (6)
rote a decision on this issue and forwarded it to
you for your revue before issuing it. (may have forwarded it through (b) (6) All 4 the IJ's in A (b) (6) ok this position
at that time. Each of us have received decisions from the Board upholding us on that finding. Please note I cited both
IRS publications and Board cases.
(b) (6)

Since there does not appear to be any reason for this referral, I cannot help but feel that this action may have been taken
against me in retaliation for pursuing an arbitration case against EOIR.

(b) (6)
From: Smith, Gary (EOIR)
Sent: Friday, December 11, 2009 2:27 PM
To: (b) (6)
(EOIR)
Subject: FW: IJC Memo - (b) (6)

(November 24, 2009)

Judge, give me your perspective on this case as the Board obviously has concerns.

From: Moutinho, Deborah (EOIR)
Sent: Thursday, December 03, 2009 2:43 PM
To: Smith, Gary (EOIR)
Subject: FW: IJC Memo -

(b) (6)

(November 24, 2009)

Good Afternoon
The attached case concerning IJ (b) (6) s being forwarded to you per the request of ACIJ Keller.
Thanks
Deborah
1
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From: Smith, Terry (EOIR)
Sent: Thursday, December 03, 2009 12:29 PM
To: O'Leary, Brian (EOIR); Keller, Mary Beth (EOIR)
Cc: Liebowitz, Ellen (EOIR); Weil, Jack (EOIR); Moutinho, Deborah (EOIR); Smith, Terry (EOIR)
Subject: IJC Memo -(b) (6)
(November 24, 2009)
Hi Brian & MaryBeth,
Find attached an VC memo in the

(b) (6)

(November 24, 2009).

Thank you,
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