
NOS. 21-36024 & 21-36025 
    

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

   

 

UGOCHUKWO GOODLUCK NWAUZOR, FERNANDO AGUIRRE-URBINA, 
individually and on behalf of those similarly situated, Plaintiffs-Appellees, 

and  
STATE OF WASHINGTON, Plaintiff-Appellee, 

v. 
THE GEO GROUP, INC., Defendant-Appellant. 

   

Appeal from the United States District Court  
for the Western District of Washington 

Civil Case Nos. 3:17-cv-05769 & 3:17-cv-05806 
(Honorable Robert J. Bryan) 

   
 

OPENING BRIEF OF 
DEFENDANT-APPELLANT THE GEO GROUP, INC. 

   
 

 
March 21, 2022 
 
 

 

  

 
Charles J. Cooper 
Michael W. Kirk 
J. Joel Alicea 
Joseph O. Masterman 
Tiernan B. Kane* 
*Not a member of the D.C. Bar 
COOPER & KIRK, PLLC 
1523 New Hampshire Avenue, NW 
Washington, DC 20036 
(202) 220-9600 
ccooper@cooperkirk.com 
mkirk@cooperkirk.com 
 

Attorneys for Defendant-Appellant The GEO Group, Inc. 
 

Case: 21-36024, 03/21/2022, ID: 12400908, DktEntry: 18, Page 1 of 92



i 
 

CORPORATE DISCLOSURE STATEMENT 
 

Pursuant to Federal Rule of Appellate Procedure 26.1, The GEO Group, Inc. 

(“GEO”) submits this corporate disclosure and financial interest statement. GEO is 

a nongovernmental corporate party organized and existing under the laws of the 

State of Florida, with its principal place of business in Boca Raton, Florida. GEO 

has no parent corporation. BlackRock Fund Advisors and Fidelity Management and 

Research (FMR), LLC, inclusive of their related entities, are corporations that each 

own 10 percent or more of GEO’s stock. 
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INTRODUCTION  
 

 In the judgments below, the district court awarded tens of millions of dollars 

in damages for unpaid wages and unjust enrichment to a class of immigration 

detainees and the State of Washington on the theory that The GEO Group, Inc. 

(GEO), a federal contractor operating an immigration detention facility on behalf of 

the United States, was required to pay the minimum wage established by state law 

to detainees participating in the facility’s federally mandated voluntary work 

program. But if there is one bedrock principle of federalism under our Constitution, 

it is that “[t]he States have no power ... to retard, impede, burden, or in any manner 

control, the operations of” the Federal Government. McCulloch v. Maryland, 17 U.S. 

(4 Wheat.) 316, 436 (1819). Among those operations, “over no conceivable subject 

is the legislative power of Congress more complete than it is over the admission of 

aliens.” Fiallo v. Bell, 430 U.S. 787, 792 (1977) (quotation marks omitted). Yet, 

under the judgments entered below, the State of Washington has been permitted to 

dictate how much federal detainees who participate in a purely voluntary work 

program must be paid by a federal contractor as part of the performance of an 

exclusively federal activity: the detention of aliens.  

The judgments below rest on multiple, unprecedented legal conclusions, most 

of which strike at the core of the supremacy of federal law. First, the Washington 

Minimum Wage Act (WMWA) is interpreted the same way as the Fair Labor 
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Standards Act (FLSA), Anfinson v. FedEx Ground Package Sys., Inc., 281 P.3d 289, 

298 (Wash. 2012), and all thirteen Courts of Appeals have “concluded that the 

FLSA’s protections do not extend to the custodial context generally.” Ndambi v. 

CoreCivic, Inc., 990 F.3d 369, 373–74 (4th Cir. 2021) (citing cases); Guevara v. 

I.N.S., 954 F.2d 733, 1992 WL 1029 (Fed. Cir. 1992) (unpublished per curiam). Yet, 

the district court flouted this unanimous body of precedent by extending the WMWA 

to federal detainees housed at a federal detention facility.  

Second, “any discriminatory burden on the federal government is 

impermissible,” United States v. California, 921 F.3d 865, 883 (9th Cir. 2019) 

(emphasis in original), yet the district court imposed a minimum-wage requirement 

on a federal detention facility that indisputably does not apply to the State’s 

detention facilities.  

Third, “the activities of the Federal Government are free from regulation by 

any state,” Mayo v. United States, 319 U.S. 441, 445 (1943), and a state regulation 

of a federal contractor conducting federal operations constitutes an impermissible 

direct regulation of the Federal Government because the state law effectively “places 

a prohibition on the Federal Government,” Hancock v. Train, 426 U.S. 167, 180 

(1976). Yet the district court allowed the State to regulate the performance of federal 

activities by a federal contractor.  
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Fourth, Congress alone has the power to “specif[y] from time to time” the 

“rate” at which “payment of allowances” may be made to “aliens, while held in 

custody under the immigration laws, for work performed,” 8 U.S.C. § 1555. 

Congress has set the rate, see Pub. L. No. 95–431, 92 Stat. 1021, 1027 (1978), yet 

the district court allowed the State to dictate a different rate instead.  

Fifth, federal contractors performing operations “authorized and directed by 

the Government of the United States” are protected by the Federal Government’s 

sovereign immunity, Campbell-Ewald Co. v. Gomez, 577 U.S. 153, 167 (2016) 

(quotation marks omitted), yet the district court allowed liability to be imposed based 

on such operations.  

Sixth, an unjust-enrichment claim is barred where there are alternative 

remedies available or the plaintiff fails to satisfy each element of the claim, yet the 

district court endorsed an unjust-enrichment claim that is both displaced by 

alternative legal remedies and fails every element of such a claim.  

In each of these ways, the district court departed from well-established 

doctrine articulated by the U.S. Supreme Court, this Court, and the Washington state 

courts, and each independently warrants reversal of one or both judgments. This 

Court should reverse both judgments in full and remand with instructions to enter 

final judgments in favor of GEO. 
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JURISDICTION  
 

The district court had jurisdiction over Nwauzor v. The GEO Group, Inc., No. 

17-cv-5769 (W.D. Wash.), under 28 U.S.C. § 1332(d). The court had jurisdiction 

over Washington v. The GEO Group, Inc., No. 17-cv-5806 (W.D. Wash.), under 

28 U.S.C. § 1442(a). 

On November 2, 2021, the district court entered final judgment in favor of the 

Class in Nwauzor. 1-ER-37. On November 3, the district court entered final 

judgment in favor of the State in Washington, and amended the judgment on 

November 4. 1-ER-36, 1-ER-35. On December 8, 2021, the district court denied 

GEO’s posttrial motions and granted the Class’s motion for prejudgment and 

postjudgment interest. 1-ER-33–34; 2-ER-16; 1-ER-15, 13. GEO timely noticed its 

appeals on December 10, 2020, 3-ER-613; 3-ER-617; FED. R. APP. P. 4(a)(1), (4), 

and this Court has jurisdiction under 28 U.S.C. § 1291.  

STATEMENT OF THE ISSUES 
 

1. Does the WMWA require GEO to pay the State’s minimum wage to 

federal detainees participating in the Voluntary Work Program (VWP)? 

2. Assuming Washington law requires paying federal detainees the 

minimum wage, does it violate the doctrine of intergovernmental immunity because 

it impermissibly discriminates against the Federal Government or because it directly 

regulates federal activities? 
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3. Assuming Washington law requires paying federal detainees the 

minimum wage, is it preempted by federal immigration law? 

4. Assuming Washington law requires paying federal detainees the 

minimum wage, does it violate GEO’s derivative sovereign immunity? 

5. Is GEO liable to the State for unjust enrichment on the ground that 

detainee participants in the VWP received payment of $1 per day?  

STATUTORY ADDENDUM STATEMENT 
 

 Pertinent constitutional provisions and statutes are set forth in the statutory 

addendum. See infra A1–A19. 

STATEMENT OF THE CASE 
 

I. Factual Background 
 
A. Federal Immigration Detention Policy 

 The Federal Government has always had “plenary or near plenary power over 

immigration issues.” Steinle v. City & Cnty. of San Francisco, 919 F.3d 1154, 1165 

(9th Cir. 2019). The Government has long exercised this authority, in part, by 

“detain[ing] aliens in connection with removal.” Demore v. Kim, 538 U.S. 510, 523 

(2003) (quotation marks omitted). And Congress has long mandated that 

immigration detention facilities establish work programs for “aliens, while held in 

custody under the immigration laws.” Pub. L. No. 626, § 6, 64 Stat. 380, 380–81 

(1950) (codified at 8 U.S.C. § 1555). 
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 Congress historically entrusted immigration detention to the Immigration and 

Naturalization Service (INS). See Honoring the History of ICE, U.S. DEP’T OF 

HOMELAND SEC. (Mar. 8, 2022), https://bit.ly/35Jas68. In 2002, Congress reassigned 

INS’s border-enforcement functions to the newly created Bureau of Immigration and 

Customs Enforcement, housed within the Department of Homeland Security. Id. The 

Bureau began operations in March 2003 and was renamed U.S. Immigration and 

Customs Enforcement (ICE) in March 2007. Id.  

 From INS, ICE inherited—and continued—a policy of relying on private 

contractors to operate detention facilities for immigration detainees. INS began 

contracting with private detention facilities in the 1980s, see Joan Mullen, 

Corrections and the Private Sector, NAT’L INST. OF JUST. RSCH. IN BRIEF, at 1, 4 

(Oct. 1984), and by 1991, half of INS’s detention facilities were operated by private 

contractors, U.S. GOV. ACCOUNT’Y OFF., GAO/GGD-91-21, PRIVATE PRISONS: 

COST SAVINGS AND BOP’S STATUTORY AUTHORITY NEED TO BE RESOLVED 20 (Feb. 

1991), https://bit.ly/3qM9OOC. As of March 2020, ICE “only own[ed] five 

detention facilities,” and “even those are contractor run.” House Appropriations 

Subcommittee on Homeland Security Holds Hearing on Fiscal 2021 Budget Request 

for Immigration and Customs Enforcement, CQ CONG. TR. 26 (Mar. 11, 2020), 

https://bit.ly/3n487vs.  
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B. The Voluntary Work Program at the Northwest ICE Processing 
Center 

 
 In line with ICE’s general and longstanding practice, the only dedicated ICE 

detention facility in the State of Washington is privately operated by GEO. See 

1-ER-68 (Pretrial Order Admitted Facts (AF) 1). GEO has operated that facility—

the Northwest ICE Processing Center (NWIPC) in Tacoma—continuously under 

contract with ICE, holding adults in administrative detention under federal 

immigration laws as authorized and supervised by ICE, since October 2005. See 

1-ER-68 (AF 2).  

 Throughout that time, GEO’s contracts with ICE required GEO to provide a 

VWP for detainees at the NWIPC. See 1-ER-68 (AF 5–7). For example, Section IX 

of the 2015 ICE Contract directs GEO to “manage a detainee work program,” stating 

in relevant part: 

IX. MANAGE A DETAINEE WORK PROGRAM 
Detainee labor shall be used in accordance with the detainee work 
plan developed by [GEO], and will adhere to the ICE PBNDS on 
Voluntary Work Program. The detainee work plan must be voluntary, 
and may include work or program assignments for industrial, 
maintenance, custodial, service, or other jobs. The detainee work 
program shall not conflict with any other requirements of the contract 
and must comply with all applicable laws and regulations.… It will be 
the sole responsibility of ICE to determine whether a detainee will be 
allowed to perform on voluntary work details and at what classification 
level. 
 

 1-ER-597 (2015 ICE-GEO Contract ); see also id. § VIII (“Contract personnel 

shall adhere to … the PBNDS.”).  
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The PBNDS are the 2011 Performance-Based National Detention Standards, 

established by ICE for the operation of immigration detention facilities. Standard 5.8 

requires detention facilities to operate a VWP, which is specifically designed to 

“provide[] detainees opportunities to work and earn money while confined” while 

ensuring that “[e]ssential operations and services shall be enhanced through detainee 

productivity.” 3-ER-608. Standard 5.8 further requires that GEO “establish 

procedures for informing detainee volunteers about on-the-job responsibilities and 

reporting procedures,” 3-ER-611, “develop site-specific rules for selecting work 

detail volunteers” in accordance with certain “primary factors in hiring,” 3-ER-609, 

and assign certain “[d]etainee responsibilit[ies],” 3-ER-611. ICE must approve any 

work plan developed by GEO. 2-ER-268–69; 2-ER-274–75 (trial testimony).   

Standard 5.8.V.K authorizes and directs GEO to pay “monetary compensation 

for work completed in accordance with the facility’s standard policy,” specifying 

that “[t]he compensation is at least $1.00 (USD) per day,” 3-ER-611. That is the rate 

GEO paid detainees at the NWIPC, 1-ER-69, (AF 17); 2-ER-246:22; 2-ER-247:21–

24; 2-ER-252;2-ER-242:19; 2-ER-243:10–12; 2-ER-258 (trial testimony), except on 

extraordinary occasions, 2-ER-226:13; 2-ER-227:9; 2-ER-229 (trial testimony). ICE 

regularly reviews NWIPC operations for compliance with the contract, 2-ER-

268:25–269:23; 2-ER-271–272 (trial testimony), and knows that GEO pays 

detainees one dollar per day, 2-ER-246:22; 2-ER-247:21–24; 2-ER-250–251 (trial 
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testimony). ICE has never suggested that GEO was violating its contractual 

obligations regarding proper payment for participation in the VWP. 2-ER-268:25–

269:23; 2-ER-271-72 (trial testimony).  

 In accordance with Standard 5.8, GEO has ensured that every participant in 

the VWP signed “a voluntary work program agreement before commencing each 

new assignment.” 2-ER-232:14–22; 2-ER-233–235 (trial testimony). This 

agreement states that “compensation shall be $1.00 per day” for participation that 

will not be “in excess of 8 hours daily.” 3-ER-595. Under this agreement, detainees 

are “expected to be ready to work at the required time,” but only if the detainee is 

“volunteering,” not being “threatened, coerced, or intimidated into participation.” 

Id.  

 Operation of the VWP afforded substantial benefits to detainees. Contributing 

to the “essential operations and services” of one’s detention community, 3-ER-608 

(PBNDS 5.8.II.3), is often a source of pride for VWP participants. And earning 

money allowed detainees, for example, to pay for such things as calls to family and 

friends. Voluntary work programs also “decrease[ ] idleness” and “improve[ ] 

morale.” See id. (PBNDS 5.8.II.4); see also, e.g., 2-ER-323:3; 2-ER-324:12–15; 2-

ER-383:24–25 (trial testimony). At the NWIPC, moreover, the VWP allowed 

detainees to take ownership of their surroundings, for example, by converting 

previously unadorned corridors with a detainee-designed and painted mural. 2-ER-
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238:24–2-ER-239:3; 2-ER-254:16–2-ER-255:2 (trial testimony). The VWP also 

allows detainees time for more direct and personalized interaction with the security 

staff. 2-ER-238:24–2-ER-239:3; 2-ER-253:2–7 (trial testimony about officer-

detainee discussions regarding “current events, sports, you know, their case, if they 

bring it up, family life, you know, what is going on in their lives and stuff like that”). 

And the VWP provided detainees with a change of pace and location in an otherwise 

necessarily restricted area. At the same time, the VWP provided work experience 

that may be valuable after release. E.g., 2-ER-315:24; 2-ER-316:20; 2-ER-319:23–

2-ER-320:1 (trial testimony about detainees learning new skills in kitchen service). 

 The VWP also yielded benefits to federal detention operations at the NWIPC. 

Voluntary work programs “lead to fewer disciplinary incidents,” see 3-ER-608 

(PBNDS 5.8.II.4); 2-ER-327:20–24, 2-ER-329:2–19 (trial testimony), and allow the 

Federal Government to provide for those in its charge by maintaining some 

continuity with ordinary life, which generally includes work of some kind.  

C. Washington’s Policy Regarding Payment in Detention Work 
Programs  

 
 Unsurprisingly in light of these benefits, the NWIPC is not the only detention 

facility to provide a voluntary work program. Indeed, such programs are ubiquitous 

in custodial detention facilities across the country as there is a settled consensus that 

they are essential to maintaining good order. The State of Washington itself operates 

such programs in its prison system and at the Special Commitment Center, a civil 
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detention facility for sexually violent persons who have completed their prison 

sentences. 2-ER-332:14–19; 2-ER-339; 2-ER-358:4–9; 2-ER-360; 2-ER-377:19–25 

(trial testimony). In both instances, like at the NWIPC, the work programs involve 

meaningful work provided by detainees who receive payment well below the State’s 

minimum wage for such work. 2-ER-332:14–19; 2-ER-333:25–2-ER-334:5; 2-ER-

336:4–6; 2-ER-342:10–2-ER-343:4; 2-ER-346:24–2-ER-347:15; 2-ER-347:16–25; 

2-ER-348:18–20; 2-ER-351:23–2-ER-352:6; 2-ER-353:24–2-ER-354:3; 2-ER-

354:11–14; 2-ER-357:4–14; 2-ER-357:22–24; 360:18–2-ER-361:4; 2-ER-364:7– 

11; 2-ER-367:4–8; 2-ER-367:19–24; 2-ER-370:2–3; 2-ER-373:19–2-ER-374:15; 2-

ER-377:1–15; 2-ER-378:15–23 (trial testimony).   

 The WMWA requires an “employer” to pay an “employee” at a specified 

minimum wage. WASH. REV. CODE § 49.46.020. It defines these central terms 

circularly, providing that an “employee” “includes any individual employed by an 

employer,” and an “employer” “includes any individual, partnership, association, 

corporation, business trust, or any person or group of persons acting directly or 

indirectly in the interest of an employer in relation to an employee.” Id. 

§ 49.46.010(3), (4). The statute expressly exempts from the definition of “employee” 

sixteen categories of persons, including “[a]ny resident, inmate, or patient of a state, 

county, or municipal correctional, detention, treatment or rehabilitative institution,” 

id. § 49.46.010(3)(k). The State has confirmed that the provision exempts detainees 
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in work programs regardless of whether the program is publicly operated or is 

operated by a private corporation under contract to the State, a county, or a municipal 

corporation. 3-ER-588 (ES.A.1, Minimum Wage Act Applicability, last revised 

December 29, 2020) (“Residents, inmates, or patients of a state, county or municipal 

correctional, detention, treatment or rehabilitative institution assigned by facility 

officials to work on facility premises for a private corporation at rates established 

and paid for by public funds are not employees of the private corporation and would 

not be subject to the MWA.”) (emphasis added); accord 3-ER-594 (ES.A.1, last 

revised July 15, 2014). Likewise, Washington courts have long held that the 

WMWA is based on the federal FLSA, e.g., Anfinson, 281 P.3d at 298, which 

classifies custodial detainees in detention-facility-based programs as different in 

kind from “employees,” Ndambi, 990 F.3d at 373–74. Nevertheless, plaintiffs have 

maintained that GEO owes the minimum wage to the detainee participants in the 

NWIPC’s VWP. 

II. Prior Proceedings 
 

 Plaintiffs-Appellees filed their related lawsuits in September 2017. The State 

of Washington filed suit in Washington state court, seeking declaratory and 

injunctive relief, as well as disgorgement, on two causes of action: violation of the 
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WMWA and unjust enrichment. 3-ER-483–84 (Compl. ¶¶ 6.1–7.6). The Class1 filed 

an action in federal court, seeking damages for lost wages, asserting violation of the 

WMWA as the sole cause of action. 3-ER-580–81(Compl. ¶¶ 6.1–7.2); accord 2-

ER-450 (First Am. Compl. ¶¶ 6.1–7.2). GEO removed the State’s case to federal 

court, where it was assigned to the judge hearing the Class’s case. See 2-ER-476 

(removal notice). In May 2019, the Court consolidated the two cases for purposes of 

liability. 1-ER-163–64 (consolidation order). 

 GEO argued that its operation of the VWP did not, as a matter of law, violate 

the WMWA because detainees are not employees and because the detainees at the 

NWIPC fit within the WMWA’s exemption for employees who reside at their place 

of employment. E.g., 2-ER-454–58; 2-ER-430–33; 2-ER-462–68; 2-ER-386–92 

(motion excerpts). Likewise, GEO argued that the State’s unjust-enrichment claim 

failed as a matter of law both because equitable remedies are unavailable for conduct 

covered by a statutory legal remedy and because the State conferred no benefit on 

GEO. E.g., 2-ER-459–60; 2-ER-433–37 (motion excerpts). Moreover, GEO raised 

a series of constitutional defenses against liability for violation of the WMWA and 

unjust enrichment:  

 
1 In August 2018, the court certified the Class as “[a]ll civil immigration 

detainees who participated in the Voluntary Work Program at the Northwest 
Detention Center at any time between September 26, 2014, and the date of final 
judgment in this matter.” 1-ER-177. 
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(1)  intergovernmental immunity  

(a) against discriminatory state regulation, e.g., 2-ER-439–45; 2-ER-

392–94, 396–401 (motion excerpts), and  

(b) against direct state regulation, e.g., 2-ER-392–96 (motion excerpts);  

(2)  preemption, e.g., 2-ER-427–30; 2-ER-462–68 (motion excerpts) and  

(3)  derivative sovereign immunity, e.g., 2-ER-424–27; 2-ER-401–04 

(motion excerpts).  

 The district court denied GEO’s early motions to dismiss and for summary 

judgment, e.g., 1-ER-214; 1-ER-194; 1-ER-180; 1-ER-173 (orders) and rejected 

GEO’s preemption defense as a matter of law in August 2019, following cross-

motions for summary judgment by the State and GEO, 1-ER-148 (order). The court 

also denied subsequent motions to reconsider and motions for judgment as a matter 

of law in GEO’s favor based on preemption. E.g., 1-ER-48–50; 1-ER-33–34; 1-ER-

16; 1-ER-15 (orders). 

 Later in August 2019, the United States sided with GEO, filing a statement of 

interest arguing that intergovernmental immunity barred enforcement of the 

WMWA against GEO. 2-ER-406–07 (statement excerpt). Although the Court 

initially proposed an order dismissing the State’s case on that basis, it ultimately 

decided not to issue the order to allow further development of the record. 1-ER-147; 

1-ER-136 (orders). The court permitted GEO to present its intergovernmental 
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immunity defenses—both against discriminatory state regulation and against direct 

state regulation—to the jury during the first trial on WMWA liability in June 2021.2 

At the close of evidence, the parties filed cross-motions under Rule 50(a) for 

judgment as a matter of law on the intergovernmental direct-regulation immunity 

defense. 2-ER-311, 312–13; 2-ER-307–08; 2-ER-310–11; 2-ER-305, 306 (motion 

excerpts). In an oral ruling, the district court held that GEO’s direct-regulation 

defense failed as a matter of law. See 1-ER-98; 1-ER-74–75, 81 (transcript).   

 The trial ended in mistrial when the jury could not resolve either of the 

questions put to it: (i) whether detainees at the NWIPC are “employees” for purposes 

of liability under the WMWA; and (ii) whether Washington state law discriminated 

against GEO for purposes of discriminatory-regulation intergovernmental 

immunity. 3-ER-300–301;1-ER-88–89 (mistrial motion and order). The State then 

moved under Rule 50(b) for judgment as a matter of law, seeking dismissal of 

“GEO’s IGI discrimination defense,” noting that “all of the arguments for why GEO 

cannot be immune from Washington’s MWA claim under IGI equally apply with 

respect to Washington’s unjust enrichment claim.” 2-ER-298; 2-ER-299. GEO 

 
2 In January 2020, the Court severed liability for unjust enrichment from the 

consolidated case, but kept the cases consolidated for purposes of liability under the 
WMWA and specified that the Court would address unjust-enrichment liability only 
after liability under the WMWA was determined. 1-ER-130–32. 
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cross-moved for judgment as a matter of law on the basis of intergovernmental 

immunity, 2-ER-294–95; 2-ER-296 (motion excerpt), but after hearing oral 

argument, the court granted the State’s motion, holding that the discriminatory-

regulation defense failed as a matter of law. 1-ER-74–75; 1-ER-81 (order). The court 

also denied subsequent motions raising intergovernmental immunity in both forms 

as a defense. E.g., 1-ER-50; 1-ER-33–34; 1-ER-15 (orders). 

 WMWA liability was re-tried to a new jury in October 2021. See 1-ER-63–64 

(pretrial order). At the close of evidence, GEO filed a motion for judgment as a 

matter of law, asserting that derivative sovereign immunity precludes liability for 

operation of the NWIPC’s VWP and that, under the WMWA, detainees—both as 

such and as residents of their place of alleged employment—are not employees. But 

on the plaintiffs’ cross-motions for judgment as a matter of law, the court held that 

GEO’s derivative sovereign immunity defense failed as a matter of law. 1-ER-57–

58; 1-ER-17 (orders). The court also held that the WMWA applies to detainees in 

the VWP. See 2-ER-222–24; 1-ER-57–58 (motion excerpt and order). Disregarding 

GEO’s proposed jury instructions and objections, 2-ER-219–20 (proposed 

instructions); 2-ER-278, 2-ER-279–82, 2-ER-287–88 (objections), the court 

instructed the jury that, if it found by a preponderance of the evidence that “(1) GEO 

permitted detainees to work at the Northwest ICE Processing Center through the 

Voluntary Work Program; and (2) GEO paid detainees in the Voluntary Work 
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Program less than the minimum wage per hour of work,” its verdict should be for 

the Plaintiffs. 1-ER-46. The jury found for the Plaintiffs on WMWA liability. 

 Following a brief damages trial in which the Class sought $13,646,928.30 in 

damages, 2-ER-291, 2-ER-292 (trial transcript), the jury instead awarded the Class 

$17,287,063.05. 1-ER-37 (judgment). A short bench trial followed and concluded 

with the Court ruling in favor of the State on unjust enrichment, awarding 

$5,950,340. 1-ER-35 (judgment), based on its determination that GEO would have 

paid that amount to detainees during the period that was outside of the statute of 

limitations for the Class’s WMWA claim. The court also enjoined GEO “from 

continuing operation of the Voluntary Work Program as it has been operating 

without paying detainee workers the minimum wage.” Id.  

 As an immediate consequence of the district court’s judgments that 

Washington employment law applies to operation of the VWP at the NWIPC, ICE, 

at GEO’s request, suspended operation of the program. 2-ER-217 (ICE letter 

suspending the NWIPC’s VWP). Continued operation of the VWP in conformity 

with the injunction could have given rise to criminal liability under the Federal 

statute that prohibits the employment of unauthorized aliens. See 8 U.S.C. 

§ 1324a(1)(A).  

After trial, GEO moved under Rules 50 and 52 for judgment as a matter of 

law that the WMWA and unjust enrichment are inapplicable in this case and that 
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GEO’s constitutional defenses preclude liability. See 1-ER-33–34; 1-ER-16; 1-ER-

15 (orders on those motions). The court denied GEO relief, id., but made certain 

amendments to its judgment in the State’s case, see 1-ER-16 (judgment order). At 

the same time, the Class moved for prejudgment interest and for postjudgment 

interest under 28 U.S.C. § 1961(a). GEO did not dispute that postjudgment interest 

should be allowed on a money judgment in a civil case, but GEO opposed the Class’s 

motion for prejudgment interest. 2-ER-216 (opposition excerpt). The Court ruled in 

favor of the Class, granting $8,087,663.57 in prejudgment interest and post-

judgment interest at the rate of 0.14 percent. 1-ER-13 (order). 

 GEO timely appealed in both cases, 3-ER-613; 3-ER-617 (notices of appeal), 

and moved to consolidate and expedite the appeals. On January 11, 2022, this Court 

consolidated the appeals and expedited consideration of the appeals by instructing 

the clerk to set oral argument for the next available calendar after the completion of 

briefing. Order, Doc. 17 (Jan. 11, 2022).  

STANDARD OF REVIEW 

This appeal challenges only conclusions of law, which this Court reviews de 

novo. See Reed v. Lieurance, 863 F.3d 1196, 1204 (9th Cir. 2017).  

SUMMARY OF THE ARGUMENT 
 

 For five reasons, GEO cannot be required to pay Washington’s minimum 

wage to federal detainees participating in the VWP.  
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First, Washington law does not require that result. Under uniform state and 

federal precedents, federal detainees are not “employees” entitled to the minimum 

wage under the WMWA.  

Second, application of the WMWA to require GEO to pay the state minimum 

wage to VWP participants is unconstitutional because it violates settled 

intergovernmental immunity doctrine both by discriminating against the Federal 

Government and by significantly interfering with federal operations.  

Third, requiring GEO to pay the state minimum wage to VWP participants is 

preempted by Federal law. Exclusive discretion over the rate of payments for VWP 

participants is vested in Congress, not in the States.  

Fourth, application of the WMWA to VWP participants is foreclosed by 

GEO’s derivative sovereign immunity. Derivative sovereign immunity shields acts 

by Federal contractors—such as GEO’s payment to VWP participants—that are 

authorized and directed by the Federal Government.  

Fifth, application of state unjust-enrichment law to require GEO to pay the 

minimum wage to Federal detainees is foreclosed by GEO’s constitutional defenses, 

and in any case, unjust enrichment is unavailable as a matter of law where, as here, 

legal remedies under contract law or the WMWA are available. Moreover, the 

necessary elements of unjust enrichment cannot be met where, as here, the State did 

not unwillingly confer, and GEO did not knowingly receive, a benefit.  
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For all these reasons, the district court’s judgments in favor of the State and 

the Class must be reversed. 

ARGUMENT 
 

I. The WMWA Does Not Apply to Detainees Participating in the VWP. 
 

A. Federal Detainees at the NWIPC Are Not Employees as a Matter 
of Law. 
 

Washington courts, like federal courts, “construe statutes to avoid 

constitutional doubt.” State v. Blake, 481 P.3d 521, 531 (Wash. 2021) (internal 

quotation marks omitted). As explained below, applying the WMWA to detainees 

participating in the VWP goes beyond merely creating constitutional doubt; it 

plainly violates well-established principles of intergovernmental immunity, 

preemption, and derivative sovereign immunity. The Court must therefore choose a 

reading of the statute that avoids this problem if one is available. Two indisputable 

legal propositions demonstrate that the correct interpretation of the WMWA 

excludes VWP participants from its coverage, thus avoiding the constitutional 

issues.  

First, the Washington Supreme Court has held that the WMWA’s definition 

of employee “carries the same construction as the [FLSA] and the same 

interpretation as federal case law.” Anfinson v. FedEx Ground Package Sys., Inc., 

281 P.3d 289, 298 (Wash. 2012) (internal quotation marks omitted); see also, e.g., 

Case: 21-36024, 03/21/2022, ID: 12400908, DktEntry: 18, Page 29 of 92



21 
 

Clawson v. Grays Harbor Coll. Dist. No. 2, 61 P.3d 1130, 1135 (Wash. 2003); Inniss 

v. Tandy Corp., 7 P.3d 807, 811 (Wash. 2000). Second, every Federal Court of 

Appeals, including this Court, has held that detainees who participate in on-site work 

programs in “the custodial context”—like the VWP—are not employees for 

purposes of the FLSA. See Ndambi, 990 F.3d at 373–74 (collecting cases); see also 

Morgan v. MacDonald, 41 F.3d 1291, 1293 (9th Cir. 1994); Guevara, 954 F.2d 733, 

1992 WL 1029, at *2.   

In a recent case with strikingly similar facts, the Fourth Circuit—citing nearly 

every other circuit court in the country—held that immigration detainees are not 

FLSA “employees” and squarely rejected every argument to the contrary. The 

plaintiffs in Ndambi sought minimum wages under the FLSA and New Mexico law 

for work they had performed in a voluntary work program while they were civil 

detainees at a privately operated immigration facility. 990 F.3d at 370–71. The 

Fourth Circuit held that they are not employees under either the FLSA or New 

Mexico’s minimum-wage law. The court explained that “[p]ersons in custodial 

detention—such as [the plaintiffs]—are not in an employer-employee relationship 

but in a detainer-detainee relationship that falls outside that paradigm.” Id. at 372.  

It did not matter that the detainer and detainees exchanged money for work: 

“that exchange [was] not ‘bargained for,’ ” because detainees “do not deal at arms’ 

length.” Id. (internal quotation marks omitted). It did not matter that the plaintiffs’ 
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work was voluntary: their opportunity to work was “solely at the prerogative of the 

custodian.” Id. (internal quotation marks omitted). It did not matter that the plaintiffs 

had “contest[ed] the adequacy of the food and other necessities” they received absent 

the supplemental income: if a facility operator fails to provide such services, “that 

failure … must be remedied,” but it “does not entitle [detainees] to receive minimum 

wage.” Id. at 373 (internal quotation marks omitted). It did not matter that the 

plaintiffs were “being held specifically for immigration purposes”: they were 

nonetheless in “custodial detention,” a “context … inconsistent with the free labor 

market envisioned by the FLSA” and with the “amassed authority” of cases denying 

employee status to non-criminal detainees. Id. at 374. And it did not matter that the 

plaintiffs’ detention facility was operated by a private, for-profit entity: as other 

circuits had uniformly held, that fact did not alter either the plaintiffs’ 

“nonemployee-status” or the work program’s “aim of reducing the negative impact 

of confinement through decreased idleness, improved morale and fewer disciplinary 

incidents.” Id. (cleaned up).  

As the Fourth Circuit concluded, “[i]t is simply not within this court’s 

authority to amend statutes from the bench.” Id. at 375. Yet adopting any of the 

plaintiffs’ arguments would have fundamentally altered what it meant to be an 

“employee” under the FLSA and New Mexico law (which, like the WMWA, must 

be interpreted in accordance with FLSA precedent, see id. at 371 n.1). Id. at 375. 
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And a holding that detainees were employees under the minimum-wage laws would 

have created a direct conflict with the Fifth Circuit—which has also held that 

immigration detainees paid $1 per day for voluntary facility work are not 

“employees.” See Alvarado Guevara v. I.N.S., 902 F.2d 394, 395–96 (5th Cir. 1990) 

(per curiam). Such a ruling would also conflict with every other circuit in the 

country, all of which have uniformly held that detainees do not enter an employment 

relationship under the FLSA when working at their detention facilities on behalf of 

their custodian.3  

For its part, this Court resolved the question over a quarter century ago. In 

Morgan, the Court held that the FLSA’s minimum-wage requirement did not apply 

 
3 The Fourth Circuit cited precedent from eleven other circuits denying 

employee status to criminal detainees, pretrial detainees, and civil detainees. See 
Loving v. Johnson, 455 F.3d 562, 563 (5th Cir. 2006) (criminal detainee); Bennett v. 
Frank, 395 F.3d 409, 409 (7th Cir. 2005) (same); Gambetta v. Prison Rehab. Indus. 
& Diversified Enters., Inc., 112 F.3d 1119, 1124 (11th Cir. 1997) (same); 
Danneskjold v. Hausrath, 82 F.3d 37, 43–44 (2d Cir. 1996) (same); Abdullah v. 
Myers, 52 F.3d 324, 1995 WL 222187, at *1 (6th Cir. 1995) (unpublished) (same); 
McMaster v. Minnesota, 30 F.3d 976, 980 (8th Cir. 1994) (same); Henthorn v. Dep’t 
of Navy, 29 F.3d 682, 686–87 (D.C. Cir. 1994) (same); Franks v. Okla. State Indus., 
7 F.3d 971, 973 (10th Cir. 1993) (same); Gilbreath v. Cutter Biological, Inc., 931 
F.2d 1320, 1325 (9th Cir. 1991) (same); Smith v. Dart, 803 F.3d 304, 314 (7th Cir. 
2015) (pre-trial detainee); Tourscher v. McCullough, 184 F.3d 236, 243–44 (3d Cir. 
1999) (same); Villarreal v. Woodham, 113 F.3d 202, 206–07 (11th Cir. 1997) 
(same); Sanders v. Hayden, 544 F.3d 812, 814 (7th Cir. 2008) (civil detainee); Miller 
v. Dukakis, 961 F.2d 7, 9 (1st Cir. 1992) (same); Williams v. Coleman, 536 F. App’x 
694 (9th Cir. 2013) (same); see also Alvarado, 902 F.2d at 396 (immigration 
detainees); Guevara, 954 F.2d 733, 1992 WL 1029, at **1–2 (same). 
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to an inmate who “worked for a program established by the prison and operated 

under the direction of prison officials.” 41 F.3d at 1293. As in Ndambi, it did not 

matter that money was exchanged for the inmate’s work or that the work did not 

“constitute[] punishment” for a crime. Id. Under the “economic reality” test that the 

Court had adopted in Hale v. Arizona, 993 F.2d 1387, 1393–94 (9th Cir. 1993) (en 

banc), what mattered was that “inmates’ work in prison-run programs stem[s] 

primarily from their status as incarcerated criminals.” Morgan, 41 F.3d at 1293. 

Economic reality dictates that the work “belongs” to an institution rather than the 

worker where, as in Morgan, three conditions are satisfied: (1) the work takes place 

in a program established and operated by the custodial institution; (2) the worker is 

not “free to bargain with would-be employers for the sale of his labor”; and (3) the 

parties “didn’t contract with one another for mutual economic gain.” See id. 

Just so here. As in Morgan, the Federal Government controls the VWP, which 

it established and operates through its contract with GEO. As in Morgan, NWIPC 

detainees are in no sense free to bargain with ICE or GEO for the sale of their labor, 

which is merely an incident of their detention. And as in Morgan, neither ICE nor 

GEO bargains with participants in the VWP for mutual economic gain.  

In its Findings of Fact and Conclusions of Law, the district court attempted to 

distinguish Morgan, and the massive body of federal caselaw that the court declined 

to follow, on two grounds: (1) those cases did not have what the court called an 
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“extensive record of abuse of the voluntary work program,” by which the court 

seems to have meant the use of detainees for tasks that the facility would otherwise 

need to perform; and (2) “many of those cases wrongly conflate immigration 

detainees with criminals.” 1-ER-29. But of course, any facility task performed by a 

detainee is one that the facility would otherwise need to perform, and so what the 

court pejoratively labeled as “abuse” also occurred in Morgan, Ndambi, and all of 

the other FLSA cases. As long as the three Morgan conditions are met—as they 

indisputably are in this case—no other “record” matters; it follows as a matter of law 

that the task does not constitute employment. That conclusion also does not turn on 

the civil or criminal basis of detention, which is irrelevant under this Court’s Morgan 

test. 41 F.3d at 1293; see also Ndambi, 990 F.3d at 373–74. The district court thus 

did not distinguish Morgan and its many sibling cases—it disregarded them. 

It also does not matter that the program at issue here is voluntary, whereas 

participation in a work or training program was required in Morgan. The terms of 

the VWP are still take-it-or-leave-it, not bargained-for or for mutual gain. Just like 

the programs in Morgan, the VWP is designed to “occupy idle prisoners, reduce 

disciplinary problems, nurture a sense of responsibility, and provide valuable skills 

and job training.” Morgan, 41 F.3d at 1293 (internal quotation marks omitted). In 

other words, work done through the VWP “essentially belongs to the prison.” Id. It 
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is not the sort of free-market exchange envisioned by the FLSA or the WMWA. 

Under Morgan, therefore, those who participate in the VWP are not employees.  

Below, Plaintiffs attempted to dismiss Morgan as merely an application of 

this Court’s earlier decision in Hale, which they misinterpreted as exempting only 

involuntary detainee work from the FLSA. Of course, Morgan is precedent in its 

own right, and the required nature of detainee work made no difference in Morgan. 

The economic reality remains: such work is “an incident of” detention and “belongs 

to” the institution, not the detainee. Id. Under both Morgan and Hale, application of 

the FLSA turns on the freedom (or lack thereof) to bargain for the sale of one’s labor, 

not the freedom to decline to work.  

The district court also cited the Hale panel decision for the proposition that 

this Court has left open the possibility that the FLSA could apply to incarcerated 

inmates. See 1-ER-212–13 (order denying motion to dismiss). To the extent the 

ruling below was based on this view, it is further error. The Hale panel decision was 

superseded by the Court’s en banc holding that involuntary prison employment at 

the facility did not constitute FLSA employment. See Hale, 993 F.2d at 1389. The 

Court declined to adopt a categorical rule that all prison work is outside the scope of 

the FLSA, noting cases from other circuits suggesting that a detainee’s work for an 

entity other than the detainee’s on-site custodian may be covered. Id. at 1392–93. 

The Court instead opted for case-by-case development through the “economic 
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reality” standard, and Morgan distilled the en banc Hale opinion into the three-part 

test described above that clearly excludes from FLSA coverage NWIPC detainees 

working in the VWP.  

In line with this uniform federal precedent, see supra at 23 n.3, the WMWA 

excludes “[a]ny resident, inmate, or patient of a ... correctional, detention, treatment 

or rehabilitative institution” from the definition of “employee.” WASH. REV. CODE 

§ 49.46.010(3)(k). The provision specifies that the excluded detainees are those of 

“state, county, or municipal” facilities, id., remaining silent as to federal detainees. 

But Washington caselaw, and the federal caselaw it follows, makes clear that the 

WMWA does not apply to any detainees, state or federal.   

Washington courts have recognized that a detainee’s work at his place of 

detention is not employment for purposes of the WMWA. In Hill v. Department of 

Labor & Industries, 253 P.3d 430 (Wash. Ct. App. 2011), the court held that a 

detainee who had been injured while participating in a voluntary work program at 

his facility, for which he was paid $0.85 per hour, was not entitled to time-loss 

compensation at the WMWA rate because “[t]he legislature … has specifically 

exempted inmates from protection as ‘employees’ under the [WMWA] since at least 

1975.” Id. at 436. In Calhoun v. State, 193 P.3d 188 (Wash. Ct. App. 2008), the court 

relied upon the WMWA definition of “employee” and the FSLA to hold that a civilly 

committed person was not an “employee” who could bring a claim under 
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Washington anti-discrimination law. Id. at 192–93. And in Lafley v. SeaDruNar 

Recycling, L.L.C., 138 Wash. App. 1047, 2007 WL 1464433 (2007) (unpublished), 

the court held, based on economic reality, that patients in a private rehabilitation 

facility who participated in a voluntary work program were not employees under the 

WMWA. Id. at **1–4. These cases confirm that the WMWA does not apply to 

detainee work performed at any site of lawful confinement.  

Given this uniform state and federal precedent, it is simply not reasonable to 

read the WMWA to provide federal detainees a benefit that it denies state detainees. 

At the very least, this precedent, coupled with the WMWA’s silence as to federal 

detainees, leaves ambiguous whether the WMWA applies to federal detainees. When 

a statute is subject to two plausible interpretations, one of which would raise a host 

of constitutional concerns and another that would not, the latter must prevail. See, 

e.g., Blake, 481 P.3d at 531. There is a ready explanation for why the WMWA is 

silent as to federal detainees: the state understood that it had no power to regulate 

those detainees and did not intend to try. And as will be shown, the construction of 

the WMWA reflected in the judgments below impermissibly discriminates against 

the Federal Government (see infra Part II.A), regulates a federal function (see infra 

Part II.B), contradicts and impedes federal law (see infra Part III), and holds a federal 

contractor liable for its actions in connection with a federal contract (see infra Part 
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IV). In short, this interpretation of the WMWA brings it into conflict with a 

multitude of constitutional doctrines that preclude its adoption.  

B. Alternatively, Federal Detainees at the NWIPC Are Not Employees 
Under the “Resident Exception” to the WMWA.  

 
The WMWA also excludes from the definition of employee “[a]ny individual 

whose duties require that he or she reside or sleep at the place of his or her 

employment or who otherwise spends a substantial portion of his or her work time 

subject to call, and not engaged in the performance of active duties.” WASH. REV. 

CODE § 49.46.010(3)(j) (the “Resident Exception”). There is no dispute that VWP 

participants reside and sleep at the place of VWP work. The district court 

nevertheless held that this exception did not apply because participants do not 

“choose work” that requires them to reside at their place of employment; it is their 

detention that requires them to do so. See 1-ER-118; 1-ER-98 (orders denying 

summary judgment and judgment as a matter of law). That was error.  

The Washington Supreme Court has squarely held that “[t]he plain language 

[of this exception] excludes . . . those individuals who reside or sleep at their place 

of employment.” Berrocal v. Fernandez, 121 P.3d 82, 88 (Wash. 2005) (emphasis 

added). It is immaterial that the duty to reside and sleep at the NWIPC is not central 

to VWP tasks—just as it was immaterial that a caregiver’s duty to sleep at the facility 

was not central to her job duties of cooking, cleaning, and doing laundry. Park v. 

Choe, No. C06-5456RJB, 2007 WL 2677135, at *6 (W.D. Wash. Sept. 10, 2007). 
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What matters under Washington law is simply that VWP participants must “sleep at 

their place of employment.” Berrocal, 121 P.3d at 87; accord Strain v. W. Travel, 

Inc., 70 P.3d 158, 162 (Wash. Ct. App. 2003) (“The statute is plain: employees 

required to sleep at their places of employment are exempt from coverage under the 

MWA.”). Thus, VWP participants are not employees under the WMWA’s resident 

exception.  

II. Washington Law Violates Intergovernmental Immunity Doctrine If It 
Requires GEO To Pay Detainees the Minimum Wage. 

 
A state regulation that “retard[s], impede[s], burden[s], or in any manner 

control[s], the operations” of the Federal Government is unconstitutional under the 

Supremacy Clause. McCulloch, 17 U.S. (4 Wheat.) at 436. This intergovernmental 

immunity prohibits two categories of state law: (1) direct regulation, i.e., a state law 

that “directly interferes with the functions of the federal government,” and (2) 

discriminatory regulation, i.e., a state law that “treats someone else better than it 

treats the [federal] government.” Boeing Co. v. Movassaghi, 768 F.3d 832, 840, 842 

(9th Cir. 2014) (internal quotation marks omitted). A state law that directly interferes 

with a federal function is invalid “unless Congress has clearly and unambiguously 

authorized” such regulation. Id. at 840. A state law that discriminates against the 

Federal Government is always invalid, see id. at 842–43, because “any 
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discriminatory burden on the federal government is impermissible,” California, 921 

F.3d at 883 (discussing Dawson v. Steager, 139 S. Ct. 698, 704 (2019)).   

“For purposes of intergovernmental immunity”—including in the 

immigration context, where the federal government has “undoubted power”—

“federal contractors are treated the same as the federal government itself.” Id. at 873, 

882 n.7. That is true whether a contractor operates a federally owned facility, as was 

the case in Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 180–82 (1988), or 

whether the contractor carries out federal operations on the contractor’s own 

property, as was the case in Boeing. See 768 F.3d at 834–35 (vast majority of 

regulated land was owned by Boeing). If the contractor performs a “federal 

function,” then the contractor and the federal government are one and the same for 

purposes of the immunity analysis. Id. at 839; see also The GEO Group, Inc. v. 

Newsom, 15 F.4th 919, 937 (9th Cir. 2021) (“A state must ‘treat those who deal with 

the [federal] Government as well as it treats those with whom it deals 

itself.’ ” (quoting Phillips Chem. Co. v. Dumas Indep. Sch. Dist., 361 U.S. 376, 385 

(1960)).  

It is undisputed that GEO owns and operates the NWIPC as a federal detention 

facility under contract with ICE and that the contract between GEO and ICE requires 

GEO to operate the VWP. Because GEO thus performs a federal function in 

operating the VWP, intergovernmental immunity applies to its operation of the 
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VWP. And because applying the WMWA to VWP participants would discriminate 

against the Federal Government and directly interfere with a federal function, such 

application is prohibited. 

A. If Washington Law Requires GEO To Pay the Minimum Wage to 
Detainees, It Discriminates Against the Federal Government.  

 
The WMWA benefits state detention facilities by exempting detainees who 

reside in state facilities from its definition of “employee.” If the WMWA applies to 

federal detainees—which, as demonstrated above, it is does not—then it 

discriminates on its face against the Federal Government. This conclusion is 

compelled by two of this Court’s recent precedents addressing state laws purporting 

to regulate privately operated immigration detention facilities.  

In United States v. California, this Court considered a law (AB-103) requiring 

“the California Attorney General to conduct reviews of county, local, or private 

locked detention facilities in which noncitizens are being housed or detained for 

purposes of civil immigration proceedings.” 921 F.3d at 875 (internal quotation 

marks omitted). Since immigration is a federal matter, the Court explained, 

application of AB-103 to privately operated immigration detention facilities related 

“exclusively to federal conduct.” Id. at 882. Thus, a requirement that did not apply 

to “state and local detention facilities”—specifically, the required inspection of “the 

circumstances around [detainees’] apprehension and transfer to the facility”—

burdened “federal operations, and only federal operations.” Id. at 883–84. Because 
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this requirement was “not duplicative of the inspection requirements otherwise 

imposed on California’s state and local detention facilities,” it discriminated against 

the Federal Government and its contractors, and thus was barred by 

intergovernmental immunity. Id. at 885.    

Most significantly, California held that the proper comparators for 

determining whether a state law applied discriminatorily to privately operated 

federal immigration detention facilities are “state and local detention facilities.” Id. 

at 884; see also id. at 885 (same). This Court reaffirmed this conclusion in the second 

of its recent precedents, Newsom. In that case, the Court considered a California law 

prohibiting the operation of private detention facilities, but the law included “a series 

of exemptions [that] operate[d] to permanently exempt some state detention 

facilities, while providing a ten-year phaseout for private state prisons.” 15 F.4th at 

937. As in California, the Court held that because the state law treated privately 

operated federal immigration detention facilities worse than state detention facilities, 

it “discriminate[d] against the federal government and violate[d] the 

intergovernmental immunity doctrine.” Id. at 938. 

Application of this Court’s holdings in California and Newsom in this case is 

straightforward. The WMWA categorically exempts “[a]ny resident, inmate, or 

patient of a state, county, or municipal … detention … institution” from the statute’s 

minimum-wage requirements. WASH. REV. CODE § 49.46.010(3)(k). At the NWIPC, 
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GEO houses federal immigration detainees. Thus, just as in California and Newsom, 

applying the WMWA to VWP participants disfavors a contractor operating a federal 

facility and favors the operators of state and local detention facilities.  

The WMWA also exempts “[a]ny individual engaged in the activities of an 

educational, charitable, religious, state or local governmental body or agency, or 

nonprofit organization … [who] receives reimbursement in lieu of compensation for 

normally incurred out-of-pocket expenses or receives a nominal amount of 

compensation per unit of voluntary service rendered.” WASH. REV. CODE 

§ 46.49.010(3)(d) (emphasis added). VWP participants engage in the activities of a 

governmental body (ICE) and receive the services NWPIC provides, as well as a 

nominal amount of compensation. Thus, the NWIPC is similarly situated to—but 

again treated less favorably than—state, local, and other facilities. In this way too, 

applying the WMWA to VWP participants violates intergovernmental immunity, for 

state law cannot treat federal contractors less favorably than anyone else. See Boeing, 

768 F.3d at 842; see also Newsom, 15 F.4th at 937–38. Because Washington’s “law 

as written” discriminates against the Federal Government, it is unconstitutional 

regardless of whether any state facilities choose to take advantage of the exemption. 

Dawson, 139 S. Ct. at 706; see also Newsom, 15 F.4th at 937, n.11 (fact that 

California had closed its private detention facilities was “beside the point” because 

the state law “does not require California to close its prisons before 2028”). 
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Below, Plaintiffs argued that the proper comparators were not Washington’s 

state and local detention facilities, but private facilities that contract with 

Washington for the provision of detention services. This argument is foreclosed by 

California, where this Court held that detention facilities operated by the State itself 

or its municipal subdivisions could not be treated more favorably than federal 

detention facilities operated by private contractors, including in that case facilities 

operated by GEO. The Court invalidated California’s regulation of GEO’s facilities 

that did not apply to detention facilities operated by state or local government 

entities. California, 921 F.3d at 884–85. More generally, Plaintiffs cannot dispute—

and indeed admitted below—that state and local facilities would be the proper 

comparators if the NWIPC were operated by the Federal Government. But that too 

is fatal to their argument, because as California held—in line with this Court’s prior 

decision in Boeing and its most recent decision in Newsom—federal contractors and 

the Federal Government are one and the same for purposes of intergovernmental 

immunity. Id. at 882 n.7; Newsom, 15 F.4th at 937–38; Boeing, 768 F.3d at 839 

(“The federal government’s decision to hire Boeing to perform its cleanup work does 

not affect the legal analysis.”). 

In any case, even if state contractors were the proper comparators, Plaintiffs’ 

argument would still fail. Washington law authorizes private contractors to hold state 

detainees. See WASH. REV. CODE § 70.395.030(3)(b), Engrossed House Bill 1090, 
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67th Legis. Reg. Sess., 2021 Wash. Sess. Laws, ch. 30 § 3(b). And guidance from 

the Washington Department of Labor and Industries—the agency charged with 

implementing the WMWA—has determined that private corporations operating on-

site work programs for detainees in state facilities are exempt from the WMWA: 

Residents, inmates, or patients of a state, county or municipal correctional, 
detention, treatment or rehabilitative institution assigned by facility officials 
to work on facility premises for a private corporation at rates established and 
paid for by public funds are not employees of the private corporation and 
would not be subject to the MWA. 

 
3-ER-588 (ES.A.1, Minimum Wage Act Applicability, last revised December 29, 

2020) (emphases added). Again, whether the state actually chooses to use private 

contractors in this way is immaterial under Dawson and Newsom. See Dawson 139 

S. Ct. at 706; Newsom, 15 F.4th at 937 n.11. State law establishes that private 

contractors operating a state detention facility need not pay minimum wage to 

detainees participating in a voluntary work program. Private federal contractors like 

GEO—and by extension the Federal Government itself—are constitutionally 

entitled to the same exemption. 

B. If Washington Law Requires GEO To Pay the Minimum Wage to 
Detainees, It Directly Regulates the Federal Government by 
Interfering with Federal Operations. 

 
State laws also run afoul of intergovernmental immunity when they “involve[] 

a direct, physical interference with federal activities … or some direct, immediate 

burden on the performance of the [federal] functions.” Ry. Mail Ass’n v. Corsi, 326 
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U.S. 88, 96 (1945). A generally applicable law that does not single out the Federal 

Government constitutes impermissible direct regulation if it substantially burdens 

federal operations. See Mayo v. United States, 319 U.S. 441, 447–48 (1943); 

Arizona v. California, 283 U.S. 423, 451 (1931); Johnson v. Maryland, 254 U.S. 51, 

57 (1920); Blackburn v. United States, 100 F.3d 1426, 1435 (9th Cir. 1996). 

The same principle holds true when general state laws are applied to federal 

activities carried out by federal contractors. Almost two centuries ago, in Osborn v. 

Bank of the United States, 22 U.S. (9 Wheat.) 738 (1824), the Supreme Court held 

that “the right of the State to control [a federal contractor’s] operations, if those 

operations be necessary to its character, as a machine employed by the government, 

cannot be maintained.” Id. at 867 (Marshall, C.J.). The rule announced in Osborn 

has been repeatedly reaffirmed by the Supreme Court.  

In Hancock, for example, Kentucky mandated that “[n]o person” could 

operate an air-contaminant source without a state permit. 426 U.S. at 172–73. 

Federal contractors operated the air-contaminant source at issue in Hancock, see id. 

at 174 n.23, and the legal incidence of the regulation fell on them, not the Federal 

Government. Nonetheless, the Supreme Court did not hesitate to strike down 

Kentucky’s law as an impermissible direct regulation of the Federal Government 

because the state law effectively “place[d] a prohibition on the Federal 

Government.” Id. at 180; see also Goodyear, 486 U.S. at 181 (“a federally owned 
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facility performing a federal function is shielded from direct state regulation, even 

though the federal function is carried out by a private contractor, unless Congress 

clearly authorizes such regulation”); Pub. Utils. Comm’n of Cal. v. United States, 

355 U.S. 534, 543–44 (1958) (state could not require federal contractors to receive 

state permission to transport federal property at reduced rates); Leslie Miller, Inc. v. 

Arkansas, 352 U.S. 187, 189–90 (1956) (state could not require a federal contractor 

to obtain a license before constructing facilities at an Air Force base). 

That explains this Court’s holding in Boeing. There, the Federal Government 

hired Boeing to clean up contamination at a site mostly owned by Boeing, and the 

Court held that California could not apply stricter environmental cleanup standards 

than were called for under federal law. 768 F.3d at 834–35. Such regulation “directly 

interfere[d] with the functions of the federal government” because it “mandate[d] 

the ways in which Boeing render[ed] services that the federal government hired 

Boeing to perform” by “replac[ing] the federal cleanup standards that Boeing ha[d] 

to meet to discharge its contractual obligations to [the Department of Energy] with 

the standards chosen by the state.” Id. at 840. 

Here, application of the WMWA has already interfered with a federal 

function. Given the judgments below, GEO can no longer operate the VWP at the 

NWIPC, because treating the immigration detainees at the NWIPC as employees is 

prohibited by federal law and the terms of GEO’s contract with ICE, which does not 
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permit the employment of any unauthorized aliens by the Contractor or its 

subcontractors. See 8 U.S.C. § 1324a(1)(A), (2); 3-ER-597 (2015 ICE-GEO 

Contract). Applying the WMWA to VWP participants is an impermissible direct 

regulation for an additional reason. As this Court held in Boeing, “[t]he state law 

[WMWA] replaces the federal … standards [PBDNS] that [GEO] has to meet to 

discharge its contractual obligations to [ICE] with the standards chosen by the state.” 

768 F.3d at 840. Under the binding precedent of this Court and the Supreme Court, 

this interference with a federal function is flatly unconstitutional. 

III.  Federal Immigration Law Preempts Washington Law If It Requires 
 GEO To Pay Detainees the Minimum Wage. 

 
 Whereas intergovernmental immunity arises directly from the Supremacy 

Clause even in the absence of an applicable federal statute, preemption occurs when 

a state regulation “conflict[s] with an affirmative command of Congress.” North 

Dakota v. United States, 495 U.S. 423, 434 (1990) (plurality opinion). State law 

“actually conflicts” with federal law, English v. Gen. Elec. Co., 496 U.S. 72, 79 

(1990), when it “stands as an obstacle to the accomplishment and execution of 

congressional objectives,” Nw. Cent. Pipeline Corp. v. State Corp. Comm’n of Kan., 

489 U.S. 493, 509 (1989). When deciding whether a state law presents such an 

obstacle, courts consider “the entire scheme of the statute.” Savage v. Jones, 225 

U.S. 501, 533 (1912). If the federal law’s “operation within its chosen field ... must 
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be frustrated and its provisions be refused their natural effect—the state law must 

yield to the regulation of Congress within the sphere of its delegated power.” Id.  

The Federal Government has “plenary or near plenary power over 

immigration issues.” Steinle, 919 F.3d at 1165. Indeed, “over no conceivable subject 

is the legislative power of Congress more complete than it is over the admission of 

aliens.” Fiallo, 430 U.S. at 792 (quotation marks omitted). This authority includes 

the “power to detain aliens in connection with removal.” Demore, 538 U.S. at 523 

(quotation marks omitted). As this Court recently held, “detention of immigrants,” 

in particular, “belongs exclusively in the realm of the federal government,” Newsom, 

15 F.4th at 929–30. 

The rate of payment for work performed by immigration detainees is also an 

area of exclusive federal control. In 8 U.S.C. § 1555, Congress authorized ICE4 to 

use any general “[a]ppropriations now or hereafter” made for the “payment of 

allowances … to aliens, while held in custody under the immigration laws, for work 

performed.” Id. § 1555(d). Congress further provided that these “allowances” shall 

be “at such rate as may be specified from time to time in the appropriation Act 

involved.” Id. In other words, it is Congress, not the States, that may “specif[y]” the 

 
4 Section 1555 refers to “Immigration Naturalization Services,” but ICE now 

performs the former INS’s border-enforcement functions. Clark v. Martinez, 
543 U.S. 371, 374 n.1 (2005); Honoring the History of ICE, U.S. IMMIGRATION & 
CUSTOMS ENF’T. (Mar. 8, 2022), https://bit.ly/35Jas68. 
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rate of an allowance for work by alien detainees, and it may do so “from time to 

time” as it sees fit.  

Congress last specified the rate of allowance in the Department of Justice 

Appropriation Act, 1979, Pub. L. No. 95–431, 92 Stat. at 1027. In that statute, 

Congress authorized payment of allowances “at a rate not in excess of $1 per day.” 

Id. Although it has considered changing the rate since then, see, e.g., H.R. 4431 

§ 221, 117th Cong. (2021) (bill approved by the House Appropriations Committee 

proposing to raise allowances to a rate determined by the Secretary of Homeland 

Security and not less than the federal minimum wage of $7.25 per hour), it has to 

date chosen not to do so. Accordingly, the maximum rate of payment for “work 

performed” by “aliens, while held in custody under the immigration laws,” is $1 per 

day. See Alvarado, 902 F.2d at 396 (holding that “one dollar ($1.00) per day for 

[immigration detainees’] participation” in voluntary work program “was set by 

congressional act”); Guevara, 1992 WL 1029, at *2 (unpublished) (same).  

Under the district court’s interpretation of the WMWA, however, Washington 

law requires GEO to pay the minimum wage, far in excess of the $1 per day rate 

prescribed by Congress. See, e.g., 1-ER-40 (jury instruction that minimum wage in 

2014 was $9.32 per hour and in 2021 was $13.69 per hour). Application of the 

WMWA to the VWP is thus in plain and direct conflict with federal law’s maximum 

wage of $1 dollar per day set by Congress. In California v. FERC, the Supreme 
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Court considered differing federal and state regulations concerning the minimum 

flow rate for water in a stream affected by a proposed power-development project. 

495 U.S. 490, 494–95 (1990). In FERC, the Supreme Court held that the Federal 

Government’s minimum rate conflicted with, and thus preempted, California’s 

higher minimum rate. Id. at 506. This case is an a fortiori application of FERC in 

that the federal maximum rate is lower than the state’s minimum rate.  

The district court rejected this necessary conclusion on two erroneous 

grounds. First, the court adopted the “the basic assumption that Congress did not 

intend to displace state law,” 1-ER-200; 1-ER-157; 1-ER-49 (orders denying 

dismissal, summary judgment, and judgment as a matter of law), but this Court 

expressly held in Newsom that the presumption against preemption “does not apply 

to … detention of immigrants.” 15 F.4th at 927. That holding was compelled by 

Buckman Co. v. Plaintiffs’ Legal Committee, 531 U.S. 341 (2001), where a group of 

plaintiffs sued a consulting company under state tort law for allegedly making 

fraudulent representations to the Food and Drug Administration. While there was no 

serious dispute that states traditionally exercise their police powers to regulate fraud 

generally, the Supreme Court refused to apply a presumption against preemption 

because “[p]olicing fraud against federal agencies [was] hardly a field which the 

States have traditionally occupied.” Id. at 347 (emphasis added) (quotation marks 

omitted).  
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Similarly, this Court in Newsom rejected the argument that the presumption 

applied to a statute grounded in the state’s historic power to regulate health and 

safety where, as here, the state sought to regulate private immigration detention 

facilities operated under contract with the Federal Government. The Court explained 

that “[a] state cannot automatically trigger the presumption by merely asserting some 

generic police power divorced from the context of the challenged regulation.” 

15 F.4th at 928. Instead, where the context is an “area[] of exclusive federal 

regulation, such as detention of immigrants,” the Court held, “the presumption does 

not apply.” Id. at 927. Thus, while the regulation of wages within a free labor market 

is a longstanding state power, the regulation of wages within the specific context of 

federal immigration detention facilities is a power resting exclusively with the 

Federal Government.5  

 The district court’s second ground for denying preemption was its erroneous 

conclusion that “Congress has abandoned direct appropriations payment of 

allowances.” 1-ER-204; accord 1-ER-157 (orders denying dismissal and summary 

 
5 The cases cited by the district court—Maryland v. Louisiana, 451 U.S. 725, 

746 (1981), Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996), and Fort Halifax 
Packing Co. v. Coyne, 482 U.S. 1, 21 (1987)—are clearly distinguishable. None was 
a case involving immigration, and all must be read in light of more recent Supreme 
Court precedents making clear that the presumption against preemption does not 
apply in areas like immigration detention that are traditionally within the scope of 
federal interest, e.g., United States v. Locke, 529 U.S. 89, 99 (2000); Buckman, 531 
U.S. at 347. 
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judgment). But Section 1555(d) expressly states that Congress will specify the rate 

only “from time to time,” such that the latest specified rate endures in the interim. 

As the only Courts of Appeals to consider the question have held, the $1 per day rate 

set in the 1978 appropriations act remains in effect “[p]ursuant to 8 U.S.C. 

§ 1555(d).” Alvarado, 902 F.2d at 396; see also Guevara, 1992 WL 1029, at *2 

(unpublished). 

Indeed, even if Congress had not itself specified the rate, its “unambiguous[] 

grant” of “broad discretion over immigrant detention” to the Secretary of Homeland 

Security preempts any state law purporting to require a rate of pay different from 

that set by the Secretary. Newsom, 15 F.4th at 927. Under well-settled preemption 

principles, states may not cabin discretion that Congress has reserved for itself or 

delegated to federal officers. See Crosby v. Nat’l Foreign Trade Council, 530 U.S. 

363, 374 (2000) (holding that when Congress “clearly intended [a] federal Act to 

provide the President with flexible and effective authority,” state law intruding on 

that authority is preempted); see also, e.g., Buckman, 531 U.S. at 348.  

IV.  Washington Law Violates GEO’s Derivative Sovereign Immunity If It 
 Requires GEO To Pay Detainees the Minimum Wage.  
 
 When the Federal Government acts directly to accomplish its purposes, it is 

entitled to absolute sovereign immunity. Campbell-Ewald, 577 U.S. at 166. Similarly, 

“[u]nder the concept of derivative sovereign immunity, stemming from the Supreme 

Court’s decision in Yearsley [v. W. A. Ross Constr. Co., 309 U.S. 18, 20–21 (1940)], 
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agents of the sovereign are also sometimes protected from liability for carrying out the 

sovereign’s will.” Cunningham v. Gen. Dynamics Info. Tech., Inc., 888 F.3d 640, 643 

(4th Cir. 2018). Derivative sovereign immunity protects the Federal Government’s 

contractors from liability for work that was “all authorized and directed by the 

Government of the United States,” provided that “what was done was within the 

constitutional power of Congress.” Campbell-Ewald, 577 U.S. at 167 (citations 

omitted). 

 In this case, the Federal Government authorized and directed GEO to operate a 

Voluntary Work Program that provides essential services. 3-ER-608–612 (PBNDS 5.8). 

Moreover, the Government authorized and directed GEO to pay detainees who 

participate in the VWP “at least $1.00 (USD) per day.” 3-ER-610 (PBNDS 5.8.V.K). 

GEO did so and thus “simply performed as the Government directed.” Campbell-

Ewald, 577 U.S. at 167. Moreover, it is plainly within Congress’s power to require 

operation of the VWP, including payment of $1 per day, see Demore, 538 U.S. at 523, 

as was undisputed by the plaintiffs and the court below. Accordingly, “there is no 

liability on the part of” GEO for its operation of the VWP, including for its payment of 

$1 per day to participants, in accordance with the Federal Government’s instructions. 

Campbell-Ewald, 577 U.S. at 167 (quoting Yearsley, 309 U.S. at 21). These are 

precisely the acts on which the jury and the district court based liability. E.g., 1-ER-46 

(court instructing the jury that “Plaintiffs must prove” that “(1) GEO permitted 

Case: 21-36024, 03/21/2022, ID: 12400908, DktEntry: 18, Page 54 of 92



46 
 

detainees to work at the [NWIPC] through the [VWP]; and (2) GEO paid detainees in 

the [VWP] less than the minimum wage per hour of work.”); 1-ER-22 (court stating 

that “GEO … continued to violate the Minimum Wage Act by paying the minimum of 

only one dollar a day.”); 1-ER-4 (court identifying as the basis for the State’s claim 

“that GEO was violating the state MWA and was thereby unjustly enriching itself”). 

The judgments below must therefore be reversed. 

 The district court rejected the derivative sovereign immunity defense as a matter 

of law because it erroneously concluded that immunity turned on whether GEO had 

“discretion over the Voluntary Work Program and, specifically, the rate of pay for 

detainee workers, and GEO admitted that it had discretion to pay more than $1 per day.” 

1-ER-17 (judgment order). But GEO’s discretion regarding the payment rate is 

irrelevant because derivative sovereign immunity applies whenever a contractor 

performs work “authorized and directed by the Government of the United States” 

without regard to whether the contractor has any discretion in the performance of the 

work. Campbell-Ewald, 577 U.S. at 167; accord Taylor Energy Co., L.L.C. v. Luttrell, 

3 F.4th 172, 175–77 (5th Cir. 2021); Cunningham, 888 F.3d at 647. 

To be sure, prior to the Supreme Court’s decision in Campbell-Ewald, this Court 

stated “that derivative sovereign immunity, as discussed in Yearsley, is limited to cases 

in which a contractor ‘had no discretion in the design process and completely followed 

government specifications.’ ” Cabalce v. Thomas E. Blanchard & Assocs., Inc., 
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797 F.3d 720, 732 (9th Cir. 2015) (quoting In re Hanford Nuclear Rsrv. Litig., 534 F.3d 

986, 1001 (9th Cir. 2008)). But even assuming that those statements survived Campbell-

Ewald, the limitations based on “discretion” discussed in Cabalce and Hanford are 

necessarily limited to tort cases based on a negative inference from the discretionary 

function exception to the Federal Tort Claims Act (FTCA). See Hanford, 534 F.3d at 

1000 (closely related Government contractor defense “is intended to implement and 

protect the discretionary function exception of the Federal Tort Claims Act”). In 

28 U.S.C. § 2680(a), Congress provided that “employee[s] of the Government” shall be 

immune from tort liability for reasonable performance “upon the exercise or 

performance or the failure to exercise or perform a discretionary function or duty.” Id. 

The provision does not mention contractors, thus giving rise to the inference that 

contractors do not enjoy immunity from tort claims based on performance or non-

performance of a discretionary duty. Whatever the soundness of this inference, it is 

premised entirely on the FTCA and thus limited to tort claims like those before the 

Court in Cabalce and Hanford.  

WMWA and unjust-enrichment claims are not covered by the FTCA, see 

Westbay Steel, Inc. v. United States, 970 F.2d 648, 651 (9th Cir. 1992), and thus are not 

affected by any negative inference regarding the discretionary function exception to 

immunity in tort cases. Absent federal legislation positively waiving derivative 

sovereign immunity against claims outside of tort, this defense remains in full force 
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against WMWA and unjust-enrichment claims based on exercises of discretion that the 

Federal Government authorized and directed. Any doubt on this point is resolved by the 

Supreme Court’s decision in Campbell-Ewald holding that any action that was 

“authorized and directed by the Government,” 577 U.S. at 167, is covered without any 

mention of an exception for discretionary actions. 

A recent Fifth Circuit decision confirms the erroneous nature of the district 

court’s analysis. In Taylor, the plaintiff argued that the defendant’s contract with the 

Federal Government granted the contractor certain “leeway in deciding how to run the 

[challenged] operation,” pointing to testimony that the contractor “(rather than the Coast 

Guard) designed various components of [contractor’s] system.” 3 F.4th at 174, 176. The 

Fifth Circuit rejected this argument, explaining that plaintiff “misunderstands the 

[derivative sovereign immunity] analysis.” Id. at 176. “The appropriate inquiry,” the 

Court held, “is whether [the contractor] adhered to the Government’s instructions as 

described in the contract documents.” Id. As it is undisputed that GEO adhered to the 

Government’s instructions in operating the VWP, adoption of the district court’s 

reasoning would bring this Court into direct conflict with the Fifth Circuit. 

The district court also relied upon provisions in GEO’s contract with the Federal 

Government requiring GEO to follow “applicable” laws, and it misinterpreted these 

provisions to indicate “by plain inference and plain meaning, that among the state laws 

that are applicable, the Minimum Wage Act should apply.” 1-ER-20 (judgment order). 
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But “the interpretation of a contract is reviewed as a matter of law, and thus reviewed 

de novo.” Medlin Constr. Grp., Ltd. v. Harvey, 449 F.3d 1195, 1199 (Fed. Cir. 2006). 

As a matter of law, GEO’s contract in no way provides that the WMWA applies to the 

VWP.   

 It is a cardinal rule of textual interpretation that, when contractual “provisions are 

inconsistent, specific terms control over general ones.” S. Cal. Gas Co. v. City of Santa 

Ana, 336 F.3d 885, 886, 891 (9th Cir. 2003); Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 

1624 (2018). Here, the specific provision of GEO’s contract establishing that the 

payment shall be at least $1 per day must supersede, in the context of the detainee 

payment rate, the general provisions to comply with state and local labor laws. Clearly, 

an express contract provision that authorizes a payment rate of $1 per day would be 

inconsistent with a general contract provision the district court suggests requires an 

hourly payment rate of many multiples of $1. Moreover, this Court has held that 

provisions of state law that are inconsistent with federal law (as Washington’s 

minimum-wage law is, see supra Parts II–III) are not “applicable,” and thus are not 

covered by general contract provisions requiring compliance with “applicable” state 

law. Gartrell Constr. Inc. v. Aubry, 940 F.2d 437, 440 (9th Cir. 1991). “[S]tate licensing 

laws cannot be ‘applicable’, nor compliance with them ‘necessary’, where such laws 

are preempted by federal law.” Id. 
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Thus, the district court erred in interpreting the contract to require application of 

the WMWA, and without that holding, there is no violation of the ICE-GEO contract to 

undermine GEO’s derivative sovereign immunity.  

 V. The State’s Unjust-Enrichment Claim Fails as a Matter of Law. 
 

In addition to granting an injunction to the State and damages to the Class, the 

district court also awarded to the State—on a state-law theory of unjust enrichment—

the “net estimated wages” that would have been paid under the WMWA to detainee-

participants in the VWP from 2005 to the present, “less the amount of the Plaintiff 

classes’ judgment for back wages,” 1-ER-6 (fees and costs order) (citation omitted). 

1-ER-27–28 (judgment order). Thus, the court held that Washington state unjust-

enrichment law requires that GEO pay the minimum wage to detainee-participants in 

the VWP.  

That holding must be reversed for three reasons. First, to the extent that 

Washington’s law of unjust enrichment requires GEO to pay detainees the minimum 

wage, it violates intergovernmental immunity, is preempted, and violates GEO’s 

derivative sovereign immunity. All the arguments outlined above apply just as 

dispositively against a theory of unjust enrichment. Second, unjust enrichment is not a 

viable basis for recovery here because there are alternative remedies at law. Third, the 

State has failed to prove the elements of its claim.   
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A. An Unjust-Enrichment Claim Is Barred Because there Are  
Remedies Available at Law. 

 
Unjust enrichment is unavailable where there is a remedy at law either for 

breach of contract or for violation of a statutory right. “Unjust enrichment is the 

method of recovery for the value of the benefit retained absent any contractual 

relationship ….” Young v. Young, 191 P.3d 1258, 1262 (Wash. 2008). Accordingly, 

an unjust-enrichment claim fails at the threshold “if the claim is covered by the terms 

of a contract.” Northwood Est., LLC v. Lennar Nw., Inc., 12 Wash. App. 2d 1038, 

2020 WL 1033579, at *8 (2020) (unpublished); see also Chandler v. Wash. Toll 

Bridge Auth., 137 P.2d 97, 103 (Wash. 1943). For the same reason, “[t]o the extent 

… employees … ha[ve] a remedy at law …, they are not entitled to pursue a remedy 

in equity” for unjust enrichment. Seattle Pro. Eng’g Emps.’ Ass’n v. Boeing Co., 991 

P.2d 1126, 1134, revised, 1 P.3d 578 (Wash. 2000).  

 Here, regardless of how this Court interprets the WMWA, the State’s unjust-

enrichment claim fails. If the WMWA does not apply to the VWP (and it does not), 

then the detainees’ labor was governed by an agreement they signed to participate 

in the VWP, in which they agreed to receive $1 per day for that participation. 2-ER-

232:14; 2-ER-233–35 (trial testimony). The terms of such agreements expressly 

cover the rate of payment for detainee work in the VWP. Consequently, there can be 

no action in implied contract, including in unjust enrichment, to contravene the one-

dollar rate. Chandler, 137 P.2d at 103; see also Boyd v. Sunflower Props., LLC, 389 

Case: 21-36024, 03/21/2022, ID: 12400908, DktEntry: 18, Page 60 of 92



52 
 

P.3d 626, 633 (Wash. Ct. App. 2016) (“Equitable remedies … do not exist to 

circumvent written agreements.”). 

 Moreover, the WMWA’s inapplicability to the VWP constitutes a state 

legislative determination that there is nothing inequitable about allowing federal 

immigration detainees to receive less than the minimum wage for their voluntary 

work while in federal custody. Allowing such a claim based on a theory of unjust 

enrichment in the teeth of a contrary legislative determination “would give judges a 

legislation-overriding role that is beyond the Judiciary’s power.” SCA Hygiene Prod. 

Aktiebolag v. First Quality Baby Prod., LLC, 137 S. Ct. 954, 960 (2017). 

Nor does an unjust-enrichment action become viable if this Court deems the 

WMWA to be applicable to VWP detainees, since the State’s action under the 

WMWA provided those detainees a legal remedy that foreclosed an unjust-

enrichment claim. The district court recognized this point, finding that “[t]here is a 

legal remedy” to the injury underlying the State’s unjust-enrichment claim “to the 

extent that the jury has already ruled on” in its verdict on liability under the WMWA. 

1-ER-23 (judgment order). The court erred, however, in asserting, without any 

further explanation, that “there is no legal remedy” for “the rest of the people 

protected by the Minimum Wage Act.” Id. While the detainees who were not in the 

Plaintiff Class were barred by the statute of limitations from bringing WMWA 
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claims, they – and the State on their behalf – had a legal remedy during the limitation 

period.  

Equitable remedies like unjust enrichment cannot be utilized to evade 

limitations on claims at law like the statute of limitations. See Cushing v. Monarch 

Timber Co., 135 P. 660, 664 (Wash. 1913) (holding that there can be no “recovery 

… upon an implied contract” where the statute of frauds precludes a contract action 

because that would “defeat the purpose of the statute and supply by implication a 

contract which the statute expressly says may only be proven by written evidence”); 

accord Henry v. Green, 143 Wash. App. 1007, 2008 WL 398986, at *4 (2008) 

(unpublished); see also Curtis v. Milosavljevic, 10 Wash.App.2d 1041, 2019 WL 

5110559, at *5 n.10 (2019) (unpublished) (holding that a plaintiff “cannot use the 

equitable remedy of unjust enrichment to circumvent state veil-piercing require-

ments” (quotation marks omitted)).  

B. The State Failed as a Matter of Law To Prove Three Elements of 
Its Unjust-Enrichment Claim. 
 

 To maintain an action for unjust enrichment under Washington law, the State 

must prove, first, the existence of “a benefit conferred upon the defendant by the 

plaintiff.” Young, 191 P.3d at 1262 (Wash. 2008) (citation and internal quotation 

omitted). No plaintiff may recover the benefit that another party conferred on the 

defendant. Allyis, Inc. v. Schroder, No. 74511-5-I, 2017 WL 751329 at **4–5 

(Wash. App. 2017) (unpublished) (collecting cases and holding that a benefit 
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received from a third party at the plaintiff’s expense is insufficient to support a claim 

for unjust enrichment). Second, the plaintiff must prove “appreciation or knowledge 

by the defendant of the benefit.” Young, 191 P.3d at 1262. Third, the plaintiff cannot 

recover the value of a benefit voluntarily bestowed, Lynch v. Deaconess Med. Ctr., 

776 P.2d 681, 683 (1989) (“the plaintiff cannot be a mere volunteer”), for “it cannot 

properly be said that there is an unjust enrichment on the part of the defendant at [a 

plaintiff’s] expense [when] [it] has received an equivalent which [it] regarded as 

ample when [it] did the act.” Chandler, 137 P.2d at 103 (citation and internal 

quotation omitted); accord Hawkinson v. Conniff, 334 P.2d 540, 543–44 (Wash. 

1959) (benefit voluntarily conferred will not support unjust-enrichment claim). The 

State has failed to prove each of these elements, any one of which standing alone 

requires reversal of the unjust-enrichment award. 

1. It is undisputed that the State—the plaintiff for the unjust-enrichment 

claim—did not confer a benefit on GEO. GEO did not receive “detainee labor” from 

the State, 1-ER-23 (judgment order), and only a benefit received from the plaintiff 

will support an unjust-enrichment award to the plaintiff. E.g., Young, 191 P.3d at 

1262; Allyis, 2017 WL 751329, at **4–5.  

The district court attempted to evade this requirement by holding that the State 

could stand in the shoes of the detainees pursuant to its parens patriae authority, 

1-ER-22 (judgment order), but that ruling was erroneous as a matter of law for two 
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independent reasons. First, parens patriae authority only permits the State to recover 

a quasi-sovereign “interest apart from the interests of particular private parties,” but 

it does not allow the State to appropriate the particular parties’ interest. Alfred L. 

Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 607 (1982) (emphasis 

added); accord Hawaii v. Standard Oil Co. of Cal., 405 U.S. 251, 259 (1972); 

California v. Frito-Lay, Inc., 474 F.2d 774, 775 (9th Cir. 1973) (both holding that 

parens patriae authority does not render private injury compensable to the state); 

Missouri ex rel. Koster v. Harris, 847 F.3d 646, 652 (9th Cir. 2017) (holding that a 

parens patriae claim must be for an injury to “more than just an ‘identifiable group 

of individual[s]’ ” (citation omitted)).  

Here, the district court permitted Washington to appropriate detainees’ 

interest in payment of the minimum wage for their participation in the VWP, contra 

Snapp, 458 U.S. at 607; it provided compensation to Washington for private injuries 

allegedly suffered by detainees, contra Standard Oil, 405 U.S. at 259, and Frito-

Lay, 474 F.2d at 775; and it compensated Washington for injuries suffered solely by 

“an ‘identifiable group of individual[s],’ ” contra Koster, 847 F.3d at 652. 

Second, even if parens patriae is otherwise available, the State may sue only 

on behalf of Washington residents. See, e.g., Snapp, 458 U.S. at 607. Because the 

unjust-enrichment award was based solely on the labor performed by detainees not 

included in the Class (because they participated in the VWP outside the WMWA 
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limitations period), the State may recover as parens patriae only if those non-Class 

detainees were or are Washington residents. But there is no evidence in the record 

establishing that any of the non-Class immigration detainees held at the NWIPC, 

much less all of them, were or are Washington residents.  

It is well settled that confinement in a prison or other detention facility does 

not make an individual a resident of the state in which the facility is located. See, 

e.g., WASH. REV. CODE § 29A.04.151(4) (for purposes of voting and registration, 

“no person gains residence by reason of his or her presence” in “any public prison”); 

Stifel v. Hopkins, 477 F.2d 1116, 1126–27 (6th Cir. 1973) (holding that detainees are 

not, by reason of detention, residents of the state in which they are detained). 

Because the State presented no evidence establishing that any of the detainees on 

whose behalf the unjust-enrichment award is based (i.e., the NWIPC detainees who 

were not members of the Class) were or are residents of Washington, it may not sue 

on their behalf under its parens patriae authority. Accordingly, an unjust-enrichment 

award is unavailable because the State may not stand in the shoes of NWIPC 

detainees, and the State did not itself confer any benefit on GEO. E.g., Young, 191 

P.3d at 1262; Allyis, 2017 WL 751329, at **4–5.  

  2. The district court also erred in holding that the State proved 

“appreciation or knowledge by the defendant of the benefit.” Young, 191 P.3d at 

1262. The court’s ruling that GEO should have known that it was receiving services 
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that must be compensated at Washington’s minimum wage, 1-ER-23; 1-ER-24 

(judgment order), was erroneous as matter of law. As explained in Part I, the 

Washington Supreme Court had held that the WMWA’s definition of employee 

“carries the same construction as the [FLSA] and the same interpretation as federal 

case law,” Anfinson, 281 P.3d at 298, and every Federal Court of Appeals in the 

country had held that custodial detainees are not employees for purposes of general 

minimum-wage law. See supra at 23 n.3. No Washington court has ever applied the 

WMWA to any detention-facility work program, and until this case, no federal court 

had done so. And the Washington state agency responsible for administration of the 

WMWA had expressly concluded that detainees are not employees under the 

WMWA. See 3-ER-594 (ES.A.1 (July 15, 2014)). In the face of this uniform 

authority, the district court erred as a matter of law by concluding that GEO 

nevertheless had sufficient notice because “[e]verybody in the state, with some 

narrow exceptions not relevant here, … if they permit people to work, [has notice] 

that the Minimum Wage Act applies.” 1-ER-25 (judgment order).  

 3. Finally, the State’s unjust-enrichment claim fails for the additional 

reason that any benefit conferred on GEO was voluntarily bestowed. It is undisputed 

that the detainee labor was provided voluntarily pursuant to the agreements that 

every participant in the VWP signed. 2-ER-232:14–22; 2-ER-233–235 (trial 

testimony). The Washington Supreme Court has held that when the benefit was 
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“voluntarily paid to the defendant, … the plaintiffs were not entitled to recover” 

through an unjust-enrichment award. Hawkinson, 334 P.2d at 544. “Whether the 

transfer was by gift or in performance of a contract is immaterial;” it was voluntarily 

rendered and so cannot be recovered. Id. Likewise, the Washington Supreme Court 

has held that where the benefit is “without mistake, coercion or request … 

unconditionally conferred,” Chandler, 137 P.2d at 102, a plaintiff seeking an unjust-

enrichment award “is not entitled to restitution” for unjust enrichment, even if the 

voluntary acts resulted in an “incidental benefit” to the defendant, Lynch, 776 P.2d 

at 683. The argument that a person does not waive his or her right to the minimum 

wage under the WMWA by volunteering to work for less pay has no application to 

the claim for unjust enrichment where volunteering to work for less does in fact 

defeat recovery for more.    

CONCLUSION 
 

 For the foregoing reasons, the Court should reverse the judgments below and 

remand with instructions to enter judgment in favor of GEO in both cases. Lakeside-

Scott v. Multnomah Cnty., 556 F.3d 797, 809 (9th Cir. 2009).  
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STATEMENT OF RELATED CASES 
 
Pursuant to Circuit Rule 28-2.6, Plaintiff-Appellant The GEO Group, Inc. 

states that Ugochukwu Nwauzor et al. v. The GEO Group, Inc., No. 22-35026 and 

State of Washington v. The GEO Group, Inc., No. 22-35027, are related cases 

pending in this Court.   
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U.S. CONST. art. VI, cl. 2 

 
 This Constitution, and the Laws of the United States which shall be made in 

Pursuance thereof; and all Treaties made, or which shall be made, under the 

Authority of the United States, shall be the supreme Law of the Land; and the Judges 

in every State shall be bound thereby, any Thing in the Constitution or Laws of any 

State to the Contrary notwithstanding.   
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8 U.S.C. § 1324a(a)(1)(A), (2) 

Unlawful employment of aliens 

(a)  Making employment of unauthorized aliens unlawful 

(1)  In general 

It is unlawful for a person or other entity-- 

(A)  to hire, or to recruit or refer for a fee, for employment in 

the United States an alien knowing the alien is an 

unauthorized alien (as defined in subsection (h)(3)) with 

respect to such employment, . . . 

(2)  Continuing employment 

It is unlawful for a person or other entity, after hiring an alien for 

employment in accordance with paragraph (1), to continue to employ 

the alien in the United States knowing the alien is (or has become) an 

unauthorized alien with respect to such employment. 
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8 U.S.C. § 1555, Pub. L. No. 626, § 6, 64 Stat. 380, 380–81 (1950) 

AN ACT TO AUTHORIZE CERTAIN ADMINISTRATIVE EXPENSES 
FOR THE DEPARTMENT OF JUSTICE, AND FOR OTHER PURPOSES 

Immigration Service expenses 

Appropriations now or hereafter provided for the Immigration and Naturalization 

Service shall be available for payment of (a) hire of privately owned horses for use 

on official business, under contract with officers or employees of the Service; (b) 

pay of interpreters and translators who are not citizens of the United States; (c) 

distribution of citizenship textbooks to aliens without cost to such aliens; (d) 

payment of allowances (at such rate as may be specified from time to time in the 

appropriation Act involved) to aliens, while held in custody under the immigration 

laws, for work performed; and (e) when so specified in the appropriation concerned, 

expenses of unforeseen emergencies of a confidential character, to be expended 

under the direction of the Attorney General, who shall make a certificate of the 

amount of any such expenditure as he may think it advisable not to specify, and 

every such certificate shall be deemed a sufficient voucher for the sum therein 

expressed to have been expended. 
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28 U.S.C. § 1961(a) 

Interest 

(a)  Interest shall be allowed on any money judgment in a civil case recovered in 

a district court. Execution therefor may be levied by the marshal, in any case 

where, by the law of the State in which such court is held, execution may be 

levied for interest on judgments recovered in the courts of the State. Such 

interest shall be calculated from the date of the entry of the judgment, at a rate 

equal to the weekly average 1-year constant maturity Treasury yield, as 

published by the Board of Governors of the Federal Reserve System, for the 

calendar week preceding.1 the date of the judgment. The Director of the 

Administrative Office of the United States Courts shall distribute notice of 

that rate and any changes in it to all Federal judges. 
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28 U.S.C. § 2680(a) 

Exceptions 

The provisions of this chapter and section 1346(b) of this title shall not apply to-- 

(a)  Any claim based upon an act or omission of an employee of the 

Government, exercising due care, in the execution of a statute or 

regulation, whether or not such statute or regulation be valid, or based 

upon the exercise or performance or the failure to exercise or perform 

a discretionary function or duty on the part of a federal agency or an 

employee of the Government, whether or not the discretion involved be 

abused. 
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H.R. 4431 § 221, 117th Cong. (2021) (introduced in the House) 

 SEC. 221. Not later than 180 days after the date of enactment of this Act, 

allowances to individuals held in custody under the immigration laws for work 

performed may not be less than the rates established under paragraph (1) of section 

6703 of title 41, United States Code. 

41 U.S.C. § 6703(1)  
Required contract terms 

A contract, and bid specification for a contract, to which this chapter applies under 

section 6702 of this title shall contain the following terms: 

(1) Minimum wage.--The contract and bid specification shall contain a  

 provision specifying the minimum wage to be paid to each class of 

 service employee engaged in the performance of the contract or any 

 subcontract, as determined by the Secretary or the Secretary’s 

 authorized representative, in accordance with prevailing rates in the 

 locality, or, where a collective-bargaining agreement covers the service 

 employees, in accordance with the rates provided for in the agreement, 

 including prospective wage increases provided for in the agreement as 

 a result of arm’s length negotiations. In any case the minimum wage 

 may not be less than the minimum wage specified in section 6704 of 

 this title. 
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Pub. L. No. 95–431, 92 Stat. 1021, 1027 (1978) 

IMMIGRATION AND NATURALIZATION SERVICE 
SALARIES AND EXPENSES 

For expenses, not otherwise provided for, necessary for the administration and 

enforcement of the laws relating to immigration, naturalization, and alien 

registration, including advance of cash to aliens for meals and lodging while en 

route; payment of allowances (at a rate not in excess of $1 per day) to aliens, while 

held in custody under the immigration laws, for work performed; payment of 

expenses and allowances incurred in tracking lost persons as required by public 

exigencies; payment of rewards; not to exceed $50,000 to meet unforeseen 

emergencies of a confidential character, to be expended under the direction of the 

Attorney General and accounted for solely on his certificate; purchase for police-

type use without regard to the general purchase price limitation for the current fiscal 

year (not to exceed four hundred seven, of which two hundred ninety-eight shall be 

for replacement only) and hire of passenge motor vehicles; acquisition, lease, 

maintenance and operation of aircraft; firearms and ammunition, attendance at 

firearms matches; refunds of head tax, maintenance bills, immigration fines, and 

other items properly returnable, except deposits of aliens who become public charges 

and deposits to secure payment of fines and passage money; operation, maintenance, 

remodeling, and repair of buildings and the purchase of equipment incident thereto; 

acquisition of land as sites for enforcement fence and construction incident to such 
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fence; reimbursement to the General Services Administration for security guard 

services for protection of confidential files; benefits in accordance with those 

provided under 22 U.S.C. 1136 (9)–(11) and 22 U.S.C. 1157 under regulations 

prescribed by the Secretary of State; research related to immigration enforcement; 

$299,350,000, of which not to exceed $400,000 shall remain available for such 

research until expended: Provided, That of the amount herein appropriated, not to 

exceed $50,000 may be used for the emergency replacement of aircraft upon 

certificate of the Attorney General. 
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WASH. REV. CODE § 29A.04.151 

Residence 

“Residence” for the purpose of registering and voting means a person's permanent 

address where he or she physically resides and maintains his or her abode. However, 

no person gains residence by reason of his or her presence or loses his or her 

residence by reason of his or her absence: 

(1)  While employed in the civil or military service of the state or of the 

United States; 

(2)  While engaged in the navigation of the waters of this state or the 

United States or the high seas; 

(3)  While a student at any institution of learning; 

(4)  While confined in any public prison. 

Absence from the state on business shall not affect the question of residence 

of any person unless the right to vote has been claimed or exercised elsewhere. 

 
 
 

 

  

Case: 21-36024, 03/21/2022, ID: 12400908, DktEntry: 18, Page 81 of 92



A10 
 

WASH. REV. CODE § 49.46.010(1)–(4) 

Definitions 

As used in this chapter: 

(1)  “Director” means the director of labor and industries; 

(2)  “Employ” includes to permit to work; 

(3)  “Employee” includes any individual employed by an employer but 

shall not include: 

(a)  Any individual  

(i)  employed as a hand harvest laborer and paid on a piece 

rate basis in an operation which has been, and is generally 

and customarily recognized as having been, paid on a 

piece rate basis in the region of employment;  

(ii)  who commutes daily from his or her permanent residence 

to the farm on which he or she is employed; and  

(iii)  who has been employed in agriculture less than thirteen 

weeks during the preceding calendar year; 

(b)  Any individual employed in casual labor in or about a private 

home, unless performed in the course of the employer's trade, 

business, or profession; 
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(c)  Any individual employed in a bona fide executive, 

administrative, or professional capacity or in the capacity of 

outside salesperson as those terms are defined and delimited by 

rules of the director. However, those terms shall be defined and 

delimited by the human resources director pursuant to chapter 

41.06 RCW for employees employed under the director of 

personnel’s jurisdiction; 

(d)  Any individual engaged in the activities of an educational, 

charitable, religious, state or local governmental body or agency, 

or nonprofit organization where the employer-employee 

relationship does not in fact exist or where the services are 

rendered to such organizations gratuitously. If the individual 

receives reimbursement in lieu of compensation for normally 

incurred out-of-pocket expenses or receives a nominal amount of 

compensation per unit of voluntary service rendered, an 

employer-employee relationship is deemed not to exist for the 

purpose of this section or for purposes of membership or 

qualification in any state, local government, or publicly 

supported retirement system other than that provided under 

chapter 41.24 RCW; 
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(e)  Any individual employed full time by any state or local 

governmental body or agency who provides voluntary services 

but only with regard to the provision of the voluntary services. 

The voluntary services and any compensation therefor shall not 

affect or add to qualification, entitlement, or benefit rights under 

any state, local government, or publicly supported retirement 

system other than that provided under chapter 41.24 RCW; 

(f)  Any newspaper vendor, carrier, or delivery person selling or 

distributing newspapers on the street, to offices, to businesses, or 

from house to house and any freelance news correspondent or 

“stringer” who, using his or her own equipment, chooses to 

submit material for publication for free or a fee when such 

material is published; 

(g)  Any carrier subject to regulation by Part 1 of the Interstate 

Commerce Act; 

(h)  Any individual engaged in forest protection and fire prevention 

activities; 

(i)  Any individual employed by any charitable institution charged 

with child care responsibilities engaged primarily in the 

development of character or citizenship or promoting health or 
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physical fitness or providing or sponsoring recreational 

opportunities or facilities for young people or members of the 

armed forces of the United States; 

(j)  Any individual whose duties require that he or she reside or sleep 

at the place of his or her employment or who otherwise spends a 

substantial portion of his or her work time subject to call, and not 

engaged in the performance of active duties; 

(k)  Any resident, inmate, or patient of a state, county, or municipal 

correctional, detention, treatment or rehabilitative institution; 

(l)  Any individual who holds a public elective or appointive office 

of the state, any county, city, town, municipal corporation or 

quasi municipal corporation, political subdivision, or any 

instrumentality thereof, or any employee of the state legislature; 

(m)  All vessel operating crews of the Washington state ferries 

operated by the department of transportation; 

(n)  Any individual employed as a seaman on a vessel other than an 

American vessel; 

(o)  Until December 31, 2025, any farm intern providing his or her 

services to a small farm which has a special certificate issued 

under RCW 49.12.471; 
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(p)  An individual who is at least sixteen years old but under twenty-

one years old, in his or her capacity as a player for a junior ice 

hockey team that is a member of a regional, national, or 

international league and that contracts with an arena owned, 

operated, or managed by a public facilities district created under 

chapter 36.100 RCW; 

(4)  “Employer” includes any individual, partnership, association, 

corporation, business trust, or any person or group of persons acting 

directly or indirectly in the interest of an employer in relation to an 

employee; 
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WASH. REV. CODE § 49.46.020 

Minimum hourly wage--Paid sick leave 

(1)(a)  Beginning January 1, 2017, and until January 1, 2018, every employer 

shall pay to each of his or her employees who has reached the age of 

eighteen years wages at a rate of not less than eleven dollars per hour. 

(b)  Beginning January 1, 2018, and until January 1, 2019, every 

employer shall pay to each of his or her employees who has reached the 

age of eighteen years wages at a rate of not less than eleven dollars and 

fifty cents per hour. 

(c)  Beginning January 1, 2019, and until January 1, 2020, every 

employer shall pay to each of his or her employees who has reached the 

age of eighteen years wages at a rate of not less than twelve dollars per 

hour. 

(d)  Beginning January 1, 2020, and until January 1, 2021, every 

employer shall pay to each of his or her employees who has reached the 

age of eighteen years wages at a rate of not less than thirteen dollars 

and fifty cents per hour. 

(2)(a)  Beginning on January 1, 2021, and each following January 1st as set 

forth under (b) of this subsection, every employer shall pay to each of 

his or her employees who has reached the age of eighteen years wages 
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at a rate of not less than the amount established under (b) of this 

subsection. 

(b)  On September 30, 2020, and on each following September 30th, the 

department of labor and industries shall calculate an adjusted minimum 

wage rate to maintain employee purchasing power by increasing the 

current year's minimum wage rate by the rate of inflation. The adjusted 

minimum wage rate shall be calculated to the nearest cent using the 

consumer price index for urban wage earners and clerical workers, CPI-

W, or a successor index, for the twelve months prior to each September 

1st as calculated by the United States department of labor. Each 

adjusted minimum wage rate calculated under this subsection (2)(b) 

takes effect on the following January 1st. 

(3)  An employer must pay to its employees:  

(a)  All tips and gratuities; and  

(b)  all service charges as defined under RCW 49.46.160 except 

those that, pursuant to RCW 49.46.160, are itemized as not being 

payable to the employee or employees servicing the customer. 

Tips and service charges paid to an employee are in addition to, 

and may not count towards, the employee's hourly minimum 

wage. 
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(4)  Beginning January 1, 2018, except as provided in RCW 49.46.180, 

every employer must provide to each of its employees paid sick leave 

as provided in RCW 49.46.200 and 49.46.210. 

(5)  The director shall by regulation establish the minimum wage for 

employees under the age of eighteen years. 
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WASH. REV. CODE § 70.395.030 

Prohibition on private incarceration 

(1)  Except as provided in subsections (2) and (3) of this section, no person, 

business, or state or local governmental entity shall operate a private 

detention facility within the state or utilize a contract with a private 

detention facility within the state. No state or local governmental entity 

shall utilize a contract with a private detention facility outside of 

Washington state, except as provided in RCW 72.68.010(2). 

(2)  A private detention facility that is operating pursuant to a valid contract 

with a governmental entity that was in effect prior to January 1, 2021, 

may remain in operation for the duration of that contract, not to include 

any extensions or modifications made to, or authorized by, that 

contract. 

(3)  In accordance with the legislative findings in RCW 70.395.010, this 

section does not apply if the involuntary confinement is at: 

(a)  A facility providing rehabilitative, counseling, treatment, mental 

health, educational, or medical services to juveniles who are 

subject to Title 13 RCW, or similarly applicable federal law; 

(b)  A facility providing evaluation and treatment or forensic services 

to a person who has been civilly detained or is subject to an order 
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of commitment by a court pursuant to chapter 10.77, 71.05, 

71.09, or 71.34 RCW, or similarly applicable federal law; 

(c)  A facility used for the quarantine or isolation of persons for 

public health reasons pursuant to RCW 43.20.050, or similarly 

applicable federal law; 

(d)  A facility used for work release under chapter 72.65 RCW, or 

similarly applicable federal law; 

(e)  A facility used for extraordinary medical placement; 

(f)  A facility used for residential substance use disorder treatment; 

(g)  A facility used to house persons pursuant to 18 U.S.C. Sec. 4013; 

or 

(h)  A facility owned and operated by federally recognized tribes and 

contracting with a government. 
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