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Summary: In December 2006, Juan (Juan) was 
removed from the United States by order of the Immigration Court in El Paso, 
Texas. In the removal proceedings, the Court determined that Juan did not acquire 
U.S. citizenship pursuant to former Immigration and Nationality Act (INA) Section 
321, 8 USC§ 1432, because his naturalized U.S. citizen mother did not have sole 
legal custody of Juan upon the dissolution of her marriage to Juan's alien father as 
required under by Bustamante-Bal'l'era v. Gonzales, 447 F.3d 388 (5th Cir. 2006). 
Juan waived appeal. 

Juan subsequently applied for a U.S. passport at U.S. Embassy Madrid on 
November 15, 2007. That application was denied February 15, 2008 on the ground 
that Juan had not submitted evidence of citizenship or naturalization. Six years 
later, on September 12, 2013, Juan again applied for a U.S. passport at U.S. 
Embassy Madrid, this time submitting supporting documentation, including his 
mother's Certificate ofNaturalization. At that time, Juan informed the consular 
officer that he had been removed from the United States in 2006. Because of the 
removal, U.S. Embassy Madrid referred the case to OCS/L on March 12, 2014. 
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OCS/L requested additional documentation of Juan's claim, which he submitted to 
post in April 2015. Upon review, OCS/L concluded Juan acquired U.S. citizenship 
at age 12 under former Section 321 of the INA upon the divorce of his parents in 
Florida on April 26, 1988, because as a legal permanent resident, he thereafter 
resided in the United States in the legal custody of his mother, who naturalized as a 
U.S. citizen on January 20, 1987. In June 2015 the Department discussed the 
claim with USCIS, who consulted with Immigration and Customs Enforcement 
(ICE) attorneys to determine whether Juan's 2006 removal was improper. The 
result of the discussion was inconclusive as to whether OHS believed Juan 
acquired U.S. citizenship. OCS/L contacted USCIS again in October 2018. 
USCIS recommended another conference call to ensure ICE's agreement. 

The Department is prepared to conclude that Juan acquired U.S. citizenship under 
former Section 32 I at age 12 upon the divorce of his parents in Florida on April 
26, 1988, because as a legal permanent resident, he thereafter resided in the United 
States in the legal and physical custody of his mother, who naturalized as a U.S. 
citizen on January 20, 1987. Although the Property Settlement Agreement 
attached to the Final Order of Dissolution provides for "shared parental 
responsibility" for the children (Juan and his sibling, Gustavo), which falls afoul of 
the sole legal custody requirement announced in Bustamante-Barrera, I) the 
Department maintains that the legal custody requirement of former fNA 32l(a)(3) 
is satisfied even if the parents are awarded joint custody (See TABs 11 and 16); 
and 2) two DHS/USCIS Administrative Appeals Office (AAO) opinions (albeit 
one non-precedential) 1 have since concluded that Bustamante-Barrera does not 
apply in the 11th Circuit which is where the events giving rise to Juan's citizenship 
claim under INA 321 took place (specifically, Juan's mother's naturalization, the 
dissolution of the marriage of Juan's parents and Juan thereafter residing as a legal 
permanent resident with his mother in Florida after the dissolution of his parents' 
marriage on April 26, 1988 when he was 12 years old ). 2

Next Steps: With PPT/L and L/CA clearance, OCS/L will forward the analysis 
and AAO decisions cited to USCIS and then schedule a conference call with them, 
PPT/L and L/CA with an aim of reaching agreement that Juan acquired U.S. 
citizenship under former INA Section 321. 

1 See TABs 13 and 14. 
2 The lmmigrntion Judge applied 5•h Circuit law likely because Texas, where the removal proceeding occurred, is in 
the 5'" Circuit. However, as noted, the facts giving rise to Juan's citizenship claim took place in Florida, which is in 
the 11 ,h Circuit. The 11 1

" Circuit has not ruled on the meaning of"legal custody" for purposes of former INA 
32 l(a)(3), 8 U.S. C. 1432(a)(3), but it hardly makes sense to evaluate a citizenship claim that arose in Florida under 
5•h Circuit law, and the AAO appears to agree (TABS 13 and 14). 
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